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S_UPREME COURT OF THE ST.ATE Q.F NEW YORK 
COUNTY OF K_INGS .: CIVIL TERM: COMMERCIAL 8 
. -·- - ·- - - - - - - - -- - -- .. --- . --- . --- -·- - - - -- - ------- -x-. 

CHAIM "PORGES, 
Plaintiff, Decision and order 

against - Index No.. Sl_d3._85/2·D"22 

ABRAHAM KLEINMAN,. 
Defendant, 

----. - ·-·. ----- .- . --·---- .·--.. - .. -----. ----------·x 
PRESENT:· HON. LEON RUCHEL~MAN 

Ja.rniary·· "i-6., 2024 

Motioh Seq& #1 & #2 

The plaintiff has moved seeking to vaca1::.e_ a confession of 

juc.igement filed. The defendant opposes· ·the motion. Papers we-re 

submitted by the parti.es and arguments ._held. After reviewing. ail 

the arguments this court now makes the f°ollo"wi:r,g determination . 

. Accor.ding to the cc:unpla.eirit; ·the de·.fetida-nt pre-s·emtea the 

plaintiff with a real e.state investment opportunity in New Jersey 

and then pressured the -plaintiff to essentia~ly si·gn a contract 

for the· purchase- of the·. properties. The- .complaint further 

alleges the defendant pressured the plaintiff to obtain a .high 

cost loan to f'inance tpe purchase- -and did not allow the pl"aihtiff 

td conduct any ctue. dilig_ence. The qlo~ing was scheduled f.or 

January 15, 2021 and the complaint asserts that the defendant 

pressured the plainti£·f to sj,,gn a note ·and confess.ion of 

judgement after the clo~ing had cbncluded. 

App.r·oximately -a year later, op: Ja-nuary ·4, -2022 the. de,fendant 

initiated an .action- and filed the confessi.on of j udgemeht. That 

action has b~e11 joined .with this action. Indeed, this action, 

and specificaliy, th-is mot,ion, -s:eebr to va_c~te the confession of 
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Judgement on th€,'! grounds the· -_confession of juqgernent. is 

.insuf,fi.cientiy spe,ci:1:-ic _and J-ias be.en al_tered follow_ing th~ 

plaintiff's .execution. This acti•on asserts causes· of action for 

·fraudJ.i1e.nt. induc~ment, :to vacate the. judgement and f"6r a 

declaratory judgement'. 

The p-laintif.f has trow moved seeking to vacate the ccinf ession 

of j udg.ement. As noted, the motion. is opposed. 

Conclusions of Law 

It is. well settled tha.t to vc;cat.e a judgement baseq upon. a 

confession of judgement a plenary action must generally be 

comrnenc-ed (Regency Club ·at Wallki"ll LLC 'v.. Be-inish_, 95 AD3.d 87.9, 

942 NYS.2d 894 [2d Dept.., 2012]).. A plenary action has been filed 

and consequently the motion is proper. . . . 

First, ·CPLR §-3218· fa) (1) provides that the ·conf~ssion of 

judge!llent must state- t_he county where the confessor reside:s. The 

-confe_s_sion 0:-f ju.d_gement.,. executed by Mr·~ Porg·es in this .-case 

:.,tate;3 that ''I .•. r~side at tl\e a.ddress .set forth both in the 

c::-aption and below·" (see, Coh"f"essio-ri of Judgement, 11 [NYSCEF Doc. 

No. 12-]) . However, the· caption do.e-s not .oontain an addre.ss at 

~11. Rather the captior1 merely stated the "County of New York'' 

which was then cross-~d out apd changed to ·say "K_ipgs" (id). 

Further; below:- the caption, trie affidavit c.oritains an abbrevii3-ted 

scilicet that reads ''State. of New York County q.f: New York" (id). -

2 
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Thus, even if the plaintiff meant to express that he lived in the 

County stated aboye and below, the "county" stated above, twice 

mentions New York County. The signature portion of the affidavit 

merely states that it was executed in Kings County on January 15, 

20:21 ( id) . Thus, the affidavit does 11.ot contain the plaintiff's 

address at all and even the counties noted are different. Thus, 

CPLR §3218 (b) provides that a confession of judgement \'may be 

filed, but only with the clerk of the county where the 

defendant's affidavit stated that the defendant resided when it 

~as executed or where the defendant resided at the time of 

filing'' (id). Although in this case the plaintiff, and nqt 

defendanti signed a confession of jndgemehti the chahge in 

posture does impact the scope of the statute. Thus the .. , . . . 

confession of judgement does not really adequately list the 

county where t:he plaintiff resides. 

There is also no dispute that the confession of judgement 

signed by the plaintiff listed the caption as New York County and 

that the defendant, through his counsel, changed the caption to 

Kings ·county. While surely there was no fraud or malicious 

intent in executing this change and indeed, defendant's counsel 

has submitted an affirmation that the change was made at the 

direction of the clerk of the court (see,·Affi.rmation of Ephraim 

Lipschutz, 1'1!4-7 [NYSCEF Doc. No. 37]), the change was designed 

to permit the clerk of Kings County to accept the confession of 
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judgement. The defendant cha:.racteri zes the change. ·?,S a 

•''min.i.:;;.terial :correction of C:h.angir1g the venue qf enforcement from 

New York County to Kings County to allow the Confession to he 

.filed :in the• app·r·opriate venue" (see, Memorandum ot" Law :Ln 

Opposition, page 13 [NY-SCEF Doc. No. 36]). f{pwever, the 

confession .of judgement never complied with the requireme·nts of 

CPLR ·"§3"218.(a) (1) ·s-:.Lnce it riever c.learly described the pi.aintif-f' s 

.county of residence. Indeed, the entire basis whi¢h permits the 

clerk. to file the c;;onfes.sion, .of Judgeme"rit in -K:i;ngs County is th·e 

.county contained within the confession of judgement. 

In Fleiqe·l v. Blonder, 12 I Misc2d 5b.2, 4.68 NY·s·2.a 95 (Suprerrie 

Court. ;Nassau.- Coun.•tY 19·8.3J the_. c9urt held :that where a conf.ession 

o.f judgement was changed wherein the capt:i..on was altered to 

ref le--ct the corre.ct county, and other changes· )::l.S well, then the 

·cq.rif~ss.iori o.f jud.g.~ment was insuf,.ficient to support judgement. 

This trivial oversight c.annot simply be amended by the defendant 

with the intent to c;;ure ·this:. deficiency. It i.s well settl"ed tha:t 

fOr a confession. .of judgement to be val.id it must stric:tiy comply 

witl'l all the provisions of CPLR §:3218. Furthe·rmore, this 

defic.iericy highlights the: Ta·c.k of expl~nation and .ei-abor-atiop of 

the confession of judgement as a whole. While there might not be 

legal in:t.i·rmi ties in thls rega·rct the g·ener.al nature or the haste: 

and .carei.essness of the confession of judgement i-~ apparent. 

In this cas.e, there is no dispute there has not be.en strict 

---------------------------·········-----.,----[* 4]



FILED: KINGS COUNTY CLERK 01/18/2024 11:37 AM INDEX NO. 510385/2022

NYSCEF DOC. NO. 68 RECEIVED NYSCEF: 01/18/2024

5 of 5

compliance with that statute. Consequently, the motion seeking 

to vacate the confession of judgement is granted. 

The motion seeking the plaintiff to comply with discovery 

demands is now denied as moot. 

So ordered. 

DATED: January 16, 2024 

Brooklyn N. Y. 

ENTER: 

Hon. Leon 

JSC 

J \. 
Ruch~lsman 
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