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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. MARY V. ROSADO PART a3m
Jusgtice
~emer A INDEX NO. _153979/2020
JOHN HARNEY, CHRISTINE HARNEY MOTIONDATE  D1/18/2023
Plaintiff,
MOTION SEQ. NO. _ oo
- V—
SITE 2 DEA OWNER LLC, TRITON CONSTRUCTION AND
DEVELOPMENT LLC, DEC'S'DMNG‘}%}:IDER ON
Defendant,

X,

The following e-filed documents, listed by NYSCEF document number {Motion 001) 18, 18, 20, 21, 22,
23,24, 25 26,27, 28, 29,30, 31, 32,41, 44 45 45 47, 48 408, 50, 51, 52, 53, 84, 55, 58, 57, 58, 59, 60,
£1, 82, 53, 64, 65, 66, 67, 58,89, 70, 71, 72,73, 74,75 76 77, 78, 73, 80, 81, 82, B3, B4, 85, 86, &7, 88,
84, 90, 81

were regd on this motion toffor JUDGMENT - SUMMARY

[ pon the foregoing papers, and after oral argument which was held on August 22, 2023
with David T.. Engelsher, Esq. appearing for plaintiffs John [armey (“Mr. [lamey™) and Christine
Harmey {*Mrs. Iamey™) {*Plaintifls™} and Michael Flake, Esq. appearing lor defendanis Site 3
DSA Owner LLC (“DSA™) and Triton Construction and Development LLC (“Triton™) (together,
“Drefendants™), Plaintifts” motion for partial sumumary judgment on the issue of liability with
respect o their claims under Tabor Law 200 and Labor Law 241(8), is denied. Defendants’
cross-motion for summary judpment dismissing Plaintilfs” Complaint is granted in part and
denied in part.

I. Backeround and Procedural History

This case arises out Plaintiff John Harney's trip and {all at & construction site located at
207 Broome Streer, New York, N.Y. {(the “5itc™) on September 17, 2019 (the “Accident™)

(NYSCEF Doc. 22 at € 17).
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On the date of the Accident, the Stie was owned by DSA (NYSCFF Doc. 23 at % 3). DSA
had contracted with Triton (or Triton fo act as the Construction Manager of the Site {(NYSCEF
Doc. 19 at § 6). Triton’s I'icld General Superintendent on the site was Ramkaveshwar Ramnarasc
{a/kfa “Kavesh™) (fd).

Prior to the date of the Accident, Triton entered into a contract with Mr. [larney's
emplover, Park Avenue Concrete, to perform construction work at the Site (NYSCLT Doc. 22 at
* 143y, At the time of the Accident, Mr. Hamey was employed by Park Avenue Concrete as a
hoist operator at the Site (NYSCEF Doc. 55 at pp. 73-74). The Site had two hoists in operation,
positioned side by side, cach installed and maintained by S&F Scaffold, LLC, a company hired
by ‘T'riton (NYSCLT Doc. 19 a1l 7).

On June 5, 2020 Plaintiffs commenced this action against Defendants Owner and Triton,
alleping violations of Labor Law Sections 200, 241{6) and 240(1) (NYSCEF Doc. 22). Mr.
Harney alleges that on September 17, 2019, he tripped and fell while walking into a hoist at the
Site bocause the lower gate attached to the hoist was not flush to the floor, crealing a tnpping
hazard (NYSCEF Doc. 19 at 5).

On Jannary 18, 2023 Plaintiffs brought the instant motion for partial summary judgment
on the issue of Hability against Defendants based on Defendants” alleged violations of Labor
Law Section 200 and 241{6) (NYSCEF Doc. 18). On March 2, 2023 Defendants filed a cross-
motion for sumimary judgment to dismiss Plaintiffs’ Complaint in its entirely (NYSCLEL Doc. 49)

1L Discussion
A, Summary Judgment Standard
Summary judpment is a drastic remedy, Lo be granted only where the moving party has

tendered sufticient evidenee to demonstrate the absence ol any material issues of fact.” (Vega v
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Restani Const. Corp., 18 NY3d 499, 303 [2012]}. The moving party’s “hurden 15 2 heavy one and
on & motion for summary judgmend, facts must be viewed in the light most favorable to the non-
moving party.” {(facebsen v New York City Health and Hosps, Corp., 22 WY3d 824, 833 [2014]).
Once this showing 1s made, the burden shifts to the party opposing the motion to produce
cvidentiary proaf, in admissibie form, sutficient to establish the existence of matenal issues of {act
which require a trial (see eg, Zuckerman v City of New York, 49 NY2d 557, 562 |1980];
Pemberton v New York Ciry Tr. Auth., 304 AD2d 340, 342 [1* Dept 2003]). Mere conclusions of
law or fact are insutficient to defeat a motion for summary judgment (see Banco Popular Novth
Amov Vietory Toxi Mg, fne, | NY3d 381 [2004]),

B. Plaintiffs’ Maotion for Partial Summary Judgmeni on Liabihity Based on Labor Law
Scetion 200 is Denied

The First Departiment has held that, “where an existing defect or dangerous condition
causcd the injury, liability attaches if the owner or seneral contractor created the condition or had
actual or constructive notice of 117 (Cappabianca v Skanska 1554 Bldg Ine, 99 AD3d 139, 144
[1st Dept 2012]). Contrastingly, in cascs where the injury was “caused by the manner and means
of the work, including the equipment used,” 11 is well established that *the wvwoer or gencral
contractor is Hable if it acmrally exercised supervisory control over the injury-producing work”
(f), Further, “where a delect 15 not mbherent but 15 created by the manner in which the work 15
performed. the claim under Labor law 200 is onc for means and methods and not one for a

dangerous condition existing on the premises” (Fillanueva v [ 14 Fifth Ave. Assoc. LLC, 162 AD3d

404, 406 [1st Dept 2018]).

[The remainder of this puge is intentionally left blank)
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1. Material Questions of Fact Remain Regarding Whether Mr. Hamey's Ingury
Stems from the Manner in which Flis Work was Perlormed

Labor Law 200 codilies an owner or general contractor's commuon-law duties of care {Rova
w7 K34 8 (VE), LP, 208 AD3d 1075, 1081 [1st Dept 202270, “Claims for personal injury
under the statute and the common law fall into two broad calegories: those artsing from an alleged
defect or dangerous eondition existing on the premises and those arising from the manner in which
the work was perfommed” (Cappabianea at 143-144),

Plaintifts contend that Mr. Hamey's imjurics were caused by a dangerous or defective
condition in the hoist door; namely, that the door created a tripping hazard because it was too big
and was not {lush with the Aoor (NYSCEF Doc. 20 at p. 14). In opposition, Delendants arguc,
inter gfia, that “[a]s the hoist operator, it was [Mr. Hamey’s] job .to bring the gates flush when

cnicring the hoist” {(NYSCEF Do, 44 at ¥36).

The Affidavit of Defendants’ Enginecring Consultant Prestonn R, Quick, P.L (the “Quick
Afidavit™ (NYSCEF Doc. 463 states that the hoist cars were inspected and found to be fully |
operational three weeks prior to the Accident and approximately two months following the
Acordent (NYSCEF Dac. 46 a0 ¥ 10}, and that “[a]ny difference m elevaton between the boist car
vate and the hoist car platform and/or landing was duc to the manner in which the designated hoist

operator conlrolled the hoist car gates™ (Id at ¥ 19).

UiWhike Plaiotiffs conend that the Quick ATNdavil should not be considered because no curricelusr vitae was allached Lo its
origing] subrmission. this argumenl is unavailing, 1 is well established that “[flor & witness to be qualified as an exper the
wilkiess must possess the requisite skill, teainiog, cducation, knowledee ar cxperience from which it can Tve assumed at e
npizicn rencored 53 reliahle” (Sokechler » 3320 Haddmg LLET A3 ADGE 446, 449 | g Tept 2008)). The Quick Allidavit
(PYSCLET Do, A6 stales that Chaick s empleved as sn “Engincertng Consultant™; is a licensed profossional cngineer in New
York Slate: bas worked as an engineer for over 18 vears; has a Bachelor of Scicnce Pregree in Mechanical Engineering; bas a
Master of Scicnee Degree in Mechanical Engineering, has a Master af Science Degres in Civil Ragineering; and i praficient in
and provided expert testimony regarding construction, maindenaece, and reguluion'cade complianee io lbe Geld of constrieclion
safery (NYSCTEF Do, 46 40 13 [n light of the forcgoing and given she fact that the Cruick Affidavit was re-filed on April 14,
2023 W inehude Quick's CV, the Court finds that Quick is cntitled o e considered an cxpett.
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Quick specifically asserts in his Affirmation that a hoist car operator’s responsibilitics

include:

(AY Vertical operation of the hoist car [rom the operator station in
the hoist car...including stopping and positioning the hoist car
floor/platform Mush with the respective building floor landing. . (B}
manual vertical operation of the biparting car gates. . 1o achieve lull-
open position of the vertically biparting gages (e.g. pushing the
lower gate section down (lush with the hoist car floor and building
{loor landing by hand or foot action); (C) manual operation of the
respective building floor landing gate swung to full-open; and (B2)
confirmation of satisfactory completion of llems (A) though (C)
prior to allowing construction personnel, inclusive of the hoist car
operator, 1o traverse the hoist car threshold to landing threshold and
vice versa (NYSCET Doc. 46 at % 12).

Additionally, the Affidavit of Kavesh (the “Kavesh Affidavit™), the Field Supenntendent

{or Triton, states that “the leveling of the clamshel! gates was part of the process of operating the

clamshell gates of the hoist,” and that there were no violations issued pertaining to the hoist car in

guestion 4t any time (NYSCEF Doc. 47 at 1 9-10). Kavesh further testified that he

Observed only a temporary level differential caused by the manner
in which the hoist operator controlicd the “clamshell™ doors of the
hotst that [Mr. Harney | was entenng. The level differential that [he]
observed was nol a defective condition or caused by any
maliunclion of the heist. Instead, it was caused entirely by the hoist
operalor’s operation of the internal “clamshell™ doors by faihing o
step on the bottom portion of these gates (or push the top portion
upwards) to bring them level with the platform when [Mr. Harney |
entered the car (INYSCLEF. Doc. 47 at § 7.

As the Quick and Kavesh Alfidavits assert that the hoist pates were inspected and found o

bec operational buih before and after Mr. Harney Aceident (NYSCEF Doc. 46 at ¥ 13}, that it was

parl of Mr. Harmey's job responsibility to bring the gates Hush when entering the hoist ({d at

£2), and that the elevation diffcrential that allegedly caused Mr. Hamey’s injury was caused
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Motion Ho. 001

5 of 11

Page 5 of 11

“entirely by the hoist operator’s opcration of 1the intermal “clamshell” doors by failing to step on

the bottom portion of these pates™ (NYSCEF Doc. 47 al  7), Defendants have cstablished the




INDEX NO. 153979/2020
NYSCEF DOC. NO. 100 RECEIVED NYSCEF: 02/13/2024

presence of material issues of fact regarding whether Mr. Hamey's Accident stems from the
manner in which his work was performed.

ii. Material Issues of Fact Remain Regarding Whether Defendants Exercised
Supervisory Control Over the Operation of the Heist Car or Gates

Ay discussed supra, where an imury 15 caused by the manner and means of a planulTs
work, including the equipment used. it is well established that the owner or gencral contractor is
liable only i1 Wt actuaily exercised supervisory comrol over the imury-producing  work
{Cappabianca at 144). The First Department has held that “a general duty to supervise the work
and ensure compliance with salety regulations s insufficient to constitute the requisite supervision
and control under Labor Law §2007 (De La Rosa v Philip Morris Mgmt. Corp., 303 AD2d 190,
192 |15t Dept 20037,

Plaintiffs assciet that Kavesh cxercised sapervisory control over Mr. Hamey's work
(NYSCEF Doc. 82 at p. 29). In support of this conclusion, Plaintiffs cite to Kavesh's deposition
testimony where, when asked whether he was “the lord™ and “the king™ ol the construction site
and whether he says what goes and the workers listen, Kavesh responded “yes” {(NSYCLEF Doc.
F2alp 59

Iowever, when Mr. [larney was asked at his deposition who gave him instructions on his
work, he testuiied that bis own employer, Park Avenue Concrete, supervised his work (NYSCEF
Dac. 55 at p. 74-73). Further, the Kavesh Affidavil states that Tnton *did not have any supervisory
control over how the hoist operations were performed or how the hoist operator would aperate the
hoist, including the operation ol the internal, “clamshell” doors” (NYSCEL Doc. 47 at § 11).

Criven the competing festimony on the record. Defondant has established the existence of

material issues of fact regarding who excrcised supervisory control over Mr. Harney's ugury-
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producing work. As such, Plaintifts™ motion for summary judgment on their Labor Law 200 claim
is denied,

{. Plaintiffs” Motion for Summary Judgment on their Labor Law 241(6) Claim is
Demed

Labor Law 241{6) imposcs a non-delegable duty of reasonable care upon owners,
contractors and their ageots to provide reasonable and adequate protection and salety for workers
(Ross v Curtis-FPalmer Hhdro-flee, Co, 81 WYZ2d 494, 501 [ 199300 1t is well established that “to
stale 1 elaim under section 241(6), [a] plaint{l must allege that defendant vielated an Industrial
Code regulation that scts forth a specific standard of conduct and [is] not simply a recitation of
commaon-law salety principles”™ {Toussaint v Porf duth, of N ¥, 38 NY3d 89, 94 |2022]).

Iere, Plaintitfs” Memorandum of Law in support of their motion for summary judgment
alleges that Delendants violated 12 NUY.C.LR.R. 23-1.7 ()1}, which applies 1o npping and other
hazards in passapewayvs (NYSCEF Doc. 20 at p. 12). Section 23-1.7 {e)]) states that “[a|ll
passageways shall be kept free from accumulations of dint and debris and from any other
obstructions or conditions which could cause trippinp. Sharp projections which could cut or
puncture any person shall he removed or covered.™ Plamtiffs argue that Mr, Hamey was walking
in a passageway at the time of his accident and that “[slince the tripping hasard jwas| in this
‘passageway’, the defendants violated 23-1.7(e}1)” (NYSCEF Doc. 20 at p. 18).

In opposition, Defendants argue that “the eondition on which fMr. Harney | tripped was not
4 “inpping hazard’... but was an “integral part of the construction™ {NYSCEF Doc. 44 at 9 13
Indeed, it is well established that a claim for vielation of Labor Law 241{6) premised on an alleged
violation of Industrial Code Scetion 23-1.7(e)( 1) should be dismissed where the ailleged tripping
hazard was "an integral part of the work being performed” {Bazdaric v Almah Partrers LLC, 203

AD3d 643, 645 [1st Dept 2022]).

1538792020 HARMNEY, JOHN ET AL vs, SITE 3 DSA OWNER LLC ET AL Page 7 of 11
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The First Depariment has held that the *[nregral to the Work™ defense “applics to things
and conditions that ar¢ an integral part of the construction, nol just to the speeific task a plainulf
may be performuing at the time ol the accident™ (Krzyvzanowski v Cify of New York, 179 AD3d 479,
481 | 1st Dept 20207). The First Department bas further held that a plaintiff”s metion for summary
judgment should be denied where the plaintiff fails to establish that the alleged tnpping haxard
was “accumulated debris or scattered mutenals,” and not something “purposely placed on the
loor™ [fd ].

Piaintiffs have presented no evidence 10 establish that debris or dirt had any role in causing
Me. Tlarney s Accident, Moreover, the record establishes that in August 2049 the clamshetl gates
were intentionally installed as part of the dual hoist cars as “salety devices™ (NYSCLI Dac. 4G at
19).

Accordingly, the Court finds because Defendants have raised material issues of fact
regarding whether the clumshell gates which allepedly caused Mr. Hamey's ipury can be
considcred a tripping hazard for purposes of 12 N.Y.CR.R. 23-1.7 (e){1), Plaintiffs’ motion for
summary judgment on thewr Labor Law 241{6) Claim is Denied.

D. Detendants™ Cross-Maotion for Summary Judgment [Dismissing Plaintitfs’ Claims
under Labor Law 240(1) is Granted

Preliminarily, Plaintiffs (ailed to make an argument opposing Defendants’ cross-motion
lor summary judgment dismissing Plaintitfs’ Labor Law 240{1} claim.

Labor Law 240 (1} obligates owners and contractors engaged "in the crection, demolition,
repairing, altering, painting, cleantng or pointng of a building or stracture,” cxcept certain owners
of one- and two-family dwellings, to "fumish or erect . . . scalfolding, hoists, stays, ladders, slings,
hangers, blocks, pulleys, braces, irons, ropes, and olther devices which shall be so constructed,

placed and operated as to give proper protection to 2 person” employed in the performance of
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the labor {Rivas v Seward Park Hous. Corp., 219 AIX3d 59, 63 |1st Dept 2023} The First
Department bas held that *[tlhe single decisive question...is whether plaintifl™s injurics were the
direct consequence of a failure to provide adequate protection aganst a risk arising from a
physically significant elevation differential™ (fd. citing Ruaner v New York Steck Exch., Ihc., 13
NY3d 599, 603 [2009]).

In Lombarde v. Park Tower Management Lid . 76 A.D.3d 497 (1st Dept. 201, the First
Department held that a step, “which was 18 inches above the Noor.. was not of suflicient height
to tripper the protection ol section 240(13, nor was plaintiff cxposed to the type of extraordinary
nisk for which the statute was designed” (Lombordo at 498). As Mr. Harney testified that the
clamshell door vver which he atlegedly tripped was raised “anywhere front eight inches to a foot,”
Delendants have established that the clamshell door did not constitute a sufficiently significant
elevation dilferential to satisfy a claim under Labor Law 240(1). As MamuiTs faited to proffer any
argument in oppositien to Defendants’ motion to dismiss Plantiffs™ 240(1) clains, Delendants’
motion is granted.

E. Defendants’ Cross-Motion for Summary Juﬂgmem Dismissing Plaintiffs” Claims
Under Labor Law 241(6) 15 Granted

While Plaintifis’ Bill of Particulars alleges violations of 12 N.Y.C.E.R. Sections 23-1.5(a),
23-1.5(0), 23-1.7¢a)y (1), 23- L7(a) 2y, 23-1.7(d), 23-L.7 {ej(l), 23 1.7 {eX2). and 23-2.1{h}
{NYSCEF Doc. 24}, Plainul(s’ opposition to Defendants” cross-motion argues only that there was
a violation of Industrial Code 23-1.7(e){ 1} (NYSCEI Doc, 71 at p. 42). As such, Plaintiffs™ claims
with respect W all other industrial code provisions are dismissed (see Jumie Ng v NYU Langone
Med Crr. 157 AD3d 549 | 1st Dept 2018]).

As discussed above, a claim for violation of Labor Law 241(6) premised on an alleged

violation of Indusirial Code Section 23-1.7(g)(1) should be distmissed where the alleged tripping
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hazard was *an integral part of the work being performed” {Bazdaric v Almah Partners LLE, 203
AD3d 643, 645 [1st Dept 202219

Here, Plaintilfs present no evidence or argumient to establish that debris or dirt had any role
in causing Mr. Harncy's Accident. Further, the record estahlishes that in August 2019 the clamshel]
gates were intentionally installed as part of the dual hoist cars as “safety devices” (NYSCEF Doc.
46 at 7 9). Therefore, as the clamshel]l gate that Plaintiffs allege (o be a tripping hazard was not
caused by accumulated debris or scattered materials, but rather was purposefully placed on the
hoist as a safery device, the Court finds that it was not a tripping harard for purposes of Industnial
Code Section 23-1.7(c}11. Accordingly. Defendants’ motion for summary judgment dismissing
Plaintiffs’ claims Under Labor Law 241(6) is granted.

F. Deicndants Cross-Motion to Dismiss Plainnfts™ Claims Under Tabor Vaw 200 is
Dened

Asg discussed in Section B above, matenial issucs of fact remain regarding whether Mr.
Hammey's Accident stems from the manner in which Mr. Hamey’s work was performed or {rom an
existing defeet or dangerous condition. Further, competing testimony on the record cstablish the
existence of material 1ssucs of fact reparding whe exercised supervisory control over Mr. Harney's
injury-producing work. As such, Defendants™ motion for summary judgment Dismissing
Planuls’ claims under Labor Law 200 15 dented.

Accordingly, it 18 hereby,

ORDERFED that Plaintiffs John [Tarney and Christine Harmey's motion Lor partial sumnmary
judgment on the issue of lability with respect to their claims under Labor Eaw 200 and Tabor Law

241(&), is denied; and 11 15 lurther

 Spe Section O above for a thoreugh discussion of the “Tategral to the Weork™ defense,
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OKDERED that Defendants Site 3 DSA Owner 11C and Triton Construction and
Development 1.1.C7s cross-motion for summary judgment dismissing Plaintifts” claims under
Labor Law 2401} and 241(6)1s granted; and it is further

(QORDERED that Defendants Site 3 DSA Owner LLC and Triton Construction and
Development LLC's cross-motion {or summary judgment dismissing Plaintilfs’ claims under
Tabor Taw 200 is denied; and it is further

ORDERED that on or belore February 27, 2024, the parties shall submut a praoposed Status

Conference Order via c-mail to S8FC-Part33-Clerkitinveourts.pov, 1'the partics are unable to agree

to a proposed Status Conference Order, the partics are directed to appear for an im-person status
conference on February 28, 2024 at 930 a.m. in Room 442, 60 Centre Street, New York, New
York: and it is further

ORDERED that within ten (10) days of entry. counsel for Planti{Ts shall serve a copy of
this Decision and Order, with notice ol entry, on Defendants; and it is further

ORDEREID that the Clerk of the Court is directed to enter judgment accordingly.

This constitules the Decision and Order of the Court,

2113/2024 e Viow JSe
DATE HON_ MARY V. ROSADD, J.8.C.
CHECH CHE: CASE DISPOSED x | HOMN-FINAL DISFOSITION
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