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SUPREME COURT OF THE STATE 0-F NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL PART .8 
.-~--- ----- --~~d--- ---------- --- - .·· --x 

C"FG MERCHANT· SOLUTIONS, LLC, 
P 1 a.inti ff, Decision and order 

- against .- Index N.o. 52.1023/2.0_2"3 

EAGLE EYE TRUCK LINES LLC and MUZAFER DURIG, 
MJRZA. DUB.IC~ 

_.Defendants., 
----------- .--. -----· -,---------------· --- ·--x 

_"PRESENT; BON_.• LEON RUCHELSMAN 

Febl'.'uary·13, 202-4 

M.otiori Seq. #1 

The plaintiff has .moved see:kin,g summary :Judgement pursuant. 

t9 CE>LR .§3212 a,rguing there ar.e no questi.oris of fact the 

defengants owe the money sought. The defendants oppose the 

motion-. Papers we-re s.ubmitte:d. by the parties· and after :r.eviewing 

a_ll the argumen:ts this court now makes the following 

determination, 

On May 4, 2.0.-23, the pl~in:tif f a me.rchant. cash advance 

funding provider entered into a contract with defendants who 

reside· in Michigan. Pursuant to tne agreement tlle- plairitit:£ 

purcha . .Sect· $292,900 of defendant's future rec·e:Lvc;1.ple fpr 

$202,000.00. The defeno;;.nts guaranteE;;d the agreement. The 

plaintiff asserts the defendants changed bank-$. in July 2-023 aqd 

stopped remittances now owe $165,793.85. This action was 

commenced and now: the· plaintiff ·ireeks summary judgeme:nt a:rgu.i:r1g 

there can be no que'stions o.f fac.t the q.efendant~ owe the amount 

outstanding and judgement should be granted in their favor. The 

defendants oppose the: mot.ion arguing then~ are que-stions of fact 
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which _preclude a: SUl11ffiary det·e:i:mina:tiqn .. at th.:i.J;l time. 

CoricluSions of Law 

.Where ·the materi·a:1 facts. at issue- in a cq:-se are in d.ispute 

summary judgment cannot be granted (Zuckerman v. City of New 

York, 49 NYS2d 557, 42:7 NYS2d 595 [19801); Geri·erally, it is for 

the j·ur.y; the·· trie-:r of ·fact to determine the le·gal c.ause of any 

injury, however, where only one conclusion may be drawn from the 

facts then the guestiofi .. of l.eg·a1 cause may be· dec.1.ded by the 

trial court as a matter -of la.w (Marino v. Jam:i..s.on, 189 AD3d 1021., 

136 NYS.3d 324 l2d Dept., 2021) . 

The lJu·f?iness record. exception. ·to the· heats:-ay rule is 

codified in CPLR §4518. Essentially,. th.ere are three 

foundational requirements which mu.!3t be -satis-fied before, ,a.ny part 

o·f a busines·-s record may be admitted. Th.us, it must be 

demonstrated that the re.cord was mad,e iI} the regul.i$.r course of 

business, that it- w;as tr,1.e regular course. ·of business to make such 

a record and that the re.c9rq.. was m,~de close in time to the act or 

transaction or occurrence (C.PLR 4518 (a), People v. Kennedy, 68 

NY2d. 5-6,9, 5.10 NY::7{2~ 85$ [i98 El] ) _ -Th_us, the proponent must 

establish the rec.erds contain routine a:nd regularly conducted 

bu.sLness. activity that is -r:i.-ecessary for t,he perfo.r:rnanc·e of the 

business-' ;3· functions,. tner~ are procedures for the habitual artd 

systematic making of .such records and that the reqords are made 
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:close i"h tiille to the, ev.e-nt to· .insure· accuracy (Kennedy, supra) .. 

. Moreover, in addition to the a_pove found_ationa:l requirements 

1'a proper foundation f-or the adtnis~ion of a: business ret."ord must 

be pr.ovided by someone with p"t9rsorta-l know.ledg.e of th~ makerr' s 

business pra.ctices and procedµres" (Citibank N .A. v. Cabrera, 130 

AD3d 8 61, 14 NYS3d 420 [2d Dept,, 2·015]) -. Further, the actual 

-.bµsine,,ss rec.0..;rds ·-s.ubstantiat,ing th.e, def,a_ult mu,st be s-U:bmitted 

(U.S. Bank National Association v. Kahn Property Owner LLC, 206 

AD 3d 8 5 0, 1.6 8" NYS.3d 34-.9. [ 2. d bept . , 2 022 l)- . Thus, whe:r e a pa rt y 

i.nt:ro.duces eyictence o-f the exi_sten¢e of. outstanding balances, 

personal gua:rahtees arid the defendant's failure to make payments 

according to the terms .of the_ inst:r_uments the:n suinrci:a;ty j udgeiuen.t 

is prop~r (~, JPMorga_n Chase Bank N.A. i v, Bauer, 92 AD3d 641, 

938 NYS2d 190" [2d Dept.,. 2012] ") . In this case, the plaintiff 

s·ubmitt.ed t_ti.e aff"i.davit o.f James Elder a manager of collections 

of the plaintiff who stated that he reviewed the plaintiff' 9 

records in ·connection with the loan ext_e-nde4 in this case,_. He 

further stated that $ll the :documents he reviewed were ma::\...}1.ta.i;.J:'."le:d 

in the regular cou:r:ase o:f business and al.l such records w.e.r·e madi::t 

near .their occurrence. Mr~ "Elder stated that "-the i-n,fqr_mation 

reflected in the records. was given to the recorder by someone 

with personal .knowledge and a business duty ·to t-ran'smit th~ 

infoi:'matioh acc;::urat-.eTy" (.see, Affiday.it of James Elde.r ,. 'll2 

[1'1YSCEF Doc. No. 12] ) . Thus, the plaintiff. has establisheo the 
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admissibility of the records relied upon since Mr. Elder had 

knowledge of the plaintiff's practices and procedures (see, 

Cadlerock Joint Venture L.P. v. Trombley, 150 l\D3d 957, 54 NYS3d 

127 [2d Dept., 20171). In Capybara Capital LLC v. Zilco NW LLC, 

78 Misc3d 123B(A), 188 NYS3d 427 [Supreme Court Kings County 

20231 the court held similar language insufficient to establish 

the admission of any record.s demonstrating non-payment. However, 

in American Funding Services v. T.N. Eldridge Developments LLC, 

2023 WL 8357446 [Supreme Court New York County 2023] the court 

declined to adopt that conclusion and held that 9 n affidavit from 

a manager of the plaintiff was sufficient. In that case, the 

court concluded the manager "reviewed the records of the 

Plaintiff, and he has knowledge about how the records are kept 

and maintained. He also indicated that the documents he is 

relying on were made in the ordinary course of business" (id) . 

Those assertions were sufficient to consider the records properly 

admitted as business records. 

Likewise, in this case Mr. Elder has submitted an af£idavit 

which avers he is fully familiar with the records in this case, 

that the records are kept in the ordinary course of business and 

that the records were made near the time of the occurrence. 

Thus, the plaintiff has adequately presented sufficient evidence 

the defendant has failed to make the required payments. Thus, 

there are no qther 9rounds upon which the defendants oppose the 
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motion s:eekirtg summary judgement. 

Therefore, based on the forego.i,ng, the motion seeking 

sumrn:ary judgement is granted, 

so ordered. 

DATED: February 13, 2024 

Brqokl,yn N. Y. 

ENTER: 

Hoh. Leon Ruc:helsman 
JSC 
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