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SUPREME COURT OF THE STATE OF NEW YORK 
COU.NT.Y O"f :E;INGS :_ C:):VIL.- T:E:RM: CCP 

. ------------ .· -----------·----------. --------x 
J\MERICAN TRA.NSIT INSURANCE COMPANY, 

Plaintiff, Decision and order 

- against - Index No. 506312 /202"2 

PASSAIC ORTHOPEDIC GROUP, A/A/0 
CHRIST.OPHER ALEXANDER, 

pe fend an ts ; 

----~ -- . ----------------- ·----~-------x 
PRESENT~ .HON .• _ LE.ON RUCHELSMAN 

February 27; 2024 

Motion Seq. #3 .& #4 

A~co.rdin,g to the compl,ain,t mt September 15., 2018 Christqphe.r 

Alexander was imrol ved in an automobile accident. Alexan:der was 

insured by the plaintiff, Amer.ica:n Tr_ans_it ln$urance. Corri.party 

[herei·nat-ter '.¾ne:i:i-can. Trans:i,t-'] and_ notifi.ed. American Transit of 

the: accident.. Alexander sought m:ecii.cal .treatm~nt in -con_nection 

with i.njuriErs susta·ir1ed and w.as :treated by foul tiple providers 

including_ the defendant Pa·ssai-c Orthopedic Group pursuant tq the 

no-f c1ult provis"i-ons: of the insura,nce_ pol icy. .Americq:rt Transit 

refus.e.d to pa.y any o.-f ·the no-fault bill~ submitted by Passa.:j.c on 

the grounds such medical trea.tmeµt was -not neq:rssary and not 

ca:usa-ily rela.t,ed to the accident. The parties appeared f·or 

arbitration a:-r1d ·the arbitrator awarq.~d. Pass-aie: $9,694. 76·; That. 

award was s-µstained_by a master arbitrator. The plain.tiff ha9--

de noVo review of· the no"""fa,ilt cla;i.ms ~ought irt this case. 

The defendant seeks all arbitrati•on informc;l.tion relat:ed to 

any other arbitrations that. ·took p.ia.ce between Ani.erican Trans,it 
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and any o-f:n.er med;i.cal provider. re_garcling Chri-.stopher· Alexander. 

lµn<;oric.an T.r:ansit baS cross-moved s_eekirig a protective order 

concer·nirig most of the items sought by the defendant. Thus, on 

.May 5·, 2022· the .d..e··fende1_rit se.:r;ved a discovery d_emand which 

reque.sted ''if any othe.r action or arbitration has been filed by 

:or bn behaif of De.fend.ant o.r. EIP with respect. to the accident" 

.underlying, the within dispute·, a _copy o-f the plec:1.dings i_n. such 

court action (s) or, if arbitration was commenc·ect, .a copy of the 

·arbitration request fo"rm(s) (AR-I) and .o:f any letter sch __ eduling­

conciliatid_n filings and dea.dlines. Also provi.de copy of any 

Decision, Order, Stipulation, Arbitration Awa:rd, Consent 

_Agreement, ·a:nd/ or·· ,a::hy other determination, however o.amed and 

whether final or non-final, ,i..ssued in the court action Or 

arbi tr·ation proceedirig.s." (see, Demand for Discovea:y ·µend 

In$pe.ction,. _<J[2 [NYSCEF Doc. No. 7] j • The plai.nti:f f obj E!ct.ed, 

essentially, on t;:he grounds tl)at the informations.ought is simply 

not .:i;elevant to the defense· of this. a:ctia.n. ':):'his motion s:eeks to 

compel Ameri:can Transit to furnish .all -information pertaining a:r1.y 

other ·arbitr.atiort with any ·:medical provider re:gardin:g the 

1njuri•es sustained l:iy· ,Alexil-nder. Papers were submitted by the 

parties and arguments held. After reviewing ~11 the arguments 

this• court now· makes· the fallowing deter:rni_):1._p:tion. 
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Conclusions of Law 

Insurance Law §5016 Cc) provides that where an arbitrator's 

award exceeds $5,000 the insurer or the claimant may institute a 

action seeking de novo review to "adjudicate the dispute" (id). 

Thus, if the monetary threshold is satisfied then "the entire 

dispute is subject to a 'plenary judicial adjudication', 

something very different from judicial reviE:!w of some other 

entity's determination" (see, Matter of Greenberg, 70 NY2d 573, 

523 NYS2d 67 [L987]). This statutory authority is an exception 

to the general rule that arbitration awards are subject to res 

judicata effect (Progressive Insurance Company v. Strough, 5.5 

AD3d 1402, 865 NYS2d 439 [4 t:h Dept., 2008]). Thus, "a de nova 

review, by its very nature, is not a review of the arbitration 

proceeding itself or the atbitratioh award but a review of the 

underlying dispute, as if an arbitration proceeding never 

occurred, thqs contemplating a full adjudication, on the merits, 

of the parties claims'' (New York City Transit Authority v. 

Heights Medical Care l?.C., 52 'Misc3d 1214{A), 43 NYS3d 768 

[Supreme court New York County 2016]). 

Tn support of its defense, which essentially seeks dismissal 

of this action which would then confirm the awards of the 

arbitrator and master arbitrator, the defendant seeks the file 

which consists of all information regarding any arbitrations that 

were conducted between the plaintiff and any medical provider 

3 
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._conc~·rning Alexa_nder and tbe subject acc_ident.. The defendant 

does not m$.rely s.eek the result of ari.y arbitration awards out, in 

addition, all documents· that exi,st concerning those arbi tr_ations. 

Tb,e co_mplaint alleges th~t this action "r·enders the 

.underlying arbi tr at ion: award unenforceable as the prior 

proce.eding·s ·becom.e a nullity" (se-e, Verified C.onipl:~int, ·i32 

[NYSC.E·r Doc. No. 11). Whil.e_ that is surely true, the prior 

arbitrations that involved the plaintiff are surely relevant wllen 

Conducting tjiscov_e·ry. T.hu.!3, it is well .settled that when- a 

party., usu.ally a p1airi_t:i,.ff, affirmatively places his or her 

rti.iedical condition in controversy through alJ..e·gations an 

underlying accide.pt caused .injury then prior medical t.re_"atment is 

generally discoverable (~, Britov. Gomez, 33 NY3d 1126, 107 

NYS3d 797 "t-.2'019]). The, unus_ual posture qf tb.is ca_se· whe.r,'e the 

plain.tiff, t:he injured party's insurer,. seeks a review that, 

esseritia,lly, the injured party suffered no injury an.ct no payments 

need -t.o be ·made, tben a.ny inf-orma,tion that could rebtit o_r 

challenge that c0ntenti,on is. surely die,¢overable. Thus, in a 

standa.rd lawsuit w_here a plain.ti.ff places her physical and 

perhaps m~htal condition iri -controversy--;. $he- therepy wai v.es any 

physician-client privilege and her past medical history is 

cii-scoverab1~ ("Garland v. City . of New York, 191 ·AD3d 7 7 o.·, 13_8· 

NYS3d 3S2 [2d Dept., 2021]). In Dillenbeck v. aess, 73 NY2tj 278, 
. . 

5"3'9 NYS2.d 707 [1989·] the court ·explained the ba.sic fairness of 
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this rule by noting th.a-t ''a p.arty s.tioul.o. not be permitted to 

affirmatively assert a medical con:di tion iri seeking: dainage.s or in 

defenditrg against iiability while sim:uit,:;1.neou.sly relying on the 

ponfidentia.l physi.cian-"'.·pati~nt re1ationship as· a s1,i/"ord t"b thwart 

the opposition iri its efforts to uncover facts critical to 

di:sputing the pa·rty' s -claim',. ·( id) ~- Furthermore, this rule also 

.comports with fuli and .libera.L dis.clc;:is1,1re "of any f-~qts bearing 

on the controversy which will assist preparation for trial by 

sharpening the . is sues and r.educi n_g d~l a_y and p._ro 1 ixi ty" :(see, 

Forman v .. ~enkln, 30 N1ld 656, 70 NYS3d 157 [20l8]). The 

disco:yery rules a:nd sta:tute.,s ''emi>odies the policy determination 

that "liberal discovery enco_uragea f.ai;r an_d eff-ectiv•e res·oluti_on 

of disputes on the :merits, minimizing the possibility for ambu .. sh 

and. unfair -s'urpris.el' (-see, Spectrum Systems tnternat.ional 

Corporation v. Chemical Bank, 78 NY2d 37:1, 575 NYS2d_ 809 [1991].). 

The r_E:lach of discovery is commensurate with the brea.dth of the 

plp.intiff' s- ·-allegation's (Kakharov v. Archer, _166 AD3.d 74.6., 85 

_NYS3d 713 0 _[_2d Dept. , 2018 J .) • 

Tri. this. lawsuit the plaintiff seeks a new and fiesh­

deterrn.j.ri.at,io;n whether the underlyirYg pl,aintif.f, Alexander 

Christopher, in fact su_stained any injuries and m.:1.y be entitled 

t.o n.-o--:f_a.U:lt i-nsuranc_e cove:rage? While, as noted, the posture is­

differe.nt, the discovery rules operate in the s,arrie broad manner. 

Although _two independent arbitrators have already ruled on the 
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matter, the plaintiff is afforded this de nova review. Thus, in 

defendi:ng this action and seeking to establish that injuries ·were 

sustained and rio-faultberiefits. should be paid, the defendant is 

entitled to robust and comprehensive discovery to defend the 

action. The defendant may surely seek to discover the nature of 

6ther arbitrations irt which the plaintiff participated with other 

medical providers, what arguments were presented, what payments 

may have been made, what evidence was exchanged arid how those 

arbitrations were resolved. This information is highly relevant 

and surely material and necessary to help the defendant form a 

defense to the action (cf., Country-Wide IrisurahceC6mpany v. 

Long Island Spine Specialists PC~ 2021 WL 126342 [Supreme Court 

New York County 2021]) . Indeed, the .arguments the underlying 

information of other arbitrations is not relevant cannot 

withstand analysis and is contrary to the liberal discovery rules 

noted. It cahncit seriously pe disputed that the plaintiff's 

position, arguments and documents produced concerning one medical 
. . 

provider are pointedly relevant to the defendant provider i.n this 

case. It is $triking that plaintiff declares irrelevant how it 

engaged with other medical providers when such information could 

surely inform the defendant provider o.f the strength of 

plaintiff's assertions. 

Therefore, the information is highly relevant and thus the 

motion seeking the plaintiff to produce the. entire '"file" which 

6 
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encompasses -all informat_ion tegard,ing all arl;)itrat_lons concerning 

Christopher Alexander is granted. 

Turning to :the plaintiff's motion seeking a prCJtective 

o"rder, an order of confident.iali ty· is appt.--oprl.ate pursuant to 

CPLR §3103 to protect "mate.rial confidential ln nature, or 

information ·which is subj~ct to abµse .it widel-y dis._s·eminated" 

{McLau9hlin v. G. D-. Se-rle, Inc.,: 3.8 AD2d .810;. :328 NYS2d 89.9 [Pt 

Dept., 1972]) .. Preliminarily, the plaintiff has failed to compiy 

with the r_equireI[\ents .of CPLR ·§312.-2--(h) which r_equire- a privileg.e 

log tha:t c,ontairis the identity of "the type of document being 

withheld, th·e gene-ral s"Ubj ect ·matter of each document, and the. 

date o·f the docurnient" (see, .Stephen v. 'State, 117 .AD3d 8:20, 985. 

NYS3d 698 [2d Dept., 2014 J) . In any event, considering the 

substance of the request, a pi;i.rty waives any ~-ight t.o seek ~ 

protective c;>ro.er- when they affirmatively _place the matte.r in 

controversy. Thus, the p1aihtif .f squarely fi.led thi.s lawsuit 

seeking· a d.eterminatimr that no-f:~_ults ·payments ne.e·d. r1bt ·be made 

but :;;e.sks a protective order to shield the production of any 

information upon which ;Lt se·eks to lJase. that d_eter_mination. 

Ino.eeq, th€! .affidavit of Cherly Gla-ze, a: .no--fai,ilt .manager,. in 

support of .a protectiye order clearly demonstrates the necessity 

of sµch iriforr:nation. The affidavit states that ''.American 'rr:~nsi t 

maintains. a claims file relating, to each cl~im for no-fault 

insurance coverage .. These claims. file:s contain nearly· 'every 
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document relating to each claimant's application for insurance 
. . 

proceeds to cover medical treatment. For example, each claims 

file includes American Transit's evaluation of a claimant's. 

request for no.;..f.3.µlt benefits and reflects American Ti<ansit' s 

proprietary evaluation of those submissions. The file ·necessarily 

includes documents reporting oh the condition, assessment, and 

treatment of a claimant's alleged injury. Claims files also 

contain comprehensive documentation as to all no'-fault payments 

made by American Transit relating to that claimant; including 

detailed information with respect to amounts paid and denied. For 

claims that are denied, the claims ·file contains information 

expla·ining the basis for that deniai, including privileged 

material. The claims file also includes other documents such as 

explanation of benefits forms, detailed invoices, as well as 

medical peer reviews and independent medical exams whose purpose 

is to evaluate the merit oJ no-fault claims, again: including 

privileged material" (see; Affidavit of Cheryl Glaze, ':lI6 [NYSCEF 

Doc. No. 43]). The necessity 0£ such information is thus readily 

obvious. Consequently, there can be no valid basis to deny the 

information to the defendant at all. However, upon the 

submission of a valid privilege log the plaintiff has presented 

sufficient evidence that a protective order should be granted to 

protect sensitive information £tom being disseminated to the 

public. Therefore, while all the information will be required to 

8 
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be furnished to the defendant, all such documents will be subject 

to a protective order, upon the subrnissicin of a privilege log, 

and will not be permitted to be disseminated outside the 

parameters of this lawsuit. 

Sb ordered, 

ENTER: 

DATE:D: ,February 27, 2024 
Brooklyn, N.Y. 

9 

Hon. 
JSC 
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