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-y -
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P.C SPINAL PAIN & REHAB MEDICAL, P.C. WAL MED
EQUIPMENT, LLC 2WH MELICAL CARE, P.C.LEESHON
VICTOR, AKIM BALL, JEAN RACIMNE, ERIC KENWORTHY

Ceferdant.
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY
FRESENT: HON. MARY V. ROSADO PART 33M
Justica

e INDEX NO. 167124/2022
PV HOLDING CORP. INCLUDING ALL OF ITS . |
SUBSIDIARIES AND AFFILIATES, INCLUDING BUT NOT MOTIGN DATE 03/08/2023
LIMITED TO AVIS BUDGET, LLC AVIS CAR RENTAL,

MOTION SEC. MO a1

DECISION + ORDER ON

MOTION

The following e-fied documents, listed by NYSCEF document number {Motion 001} 45, 46, 47, 48, 48,
50, 51, 52, 53, B4, B, 55, 67, 58, 549, 60, 61, 62, 63, 64, 65,66, 67, 65,60, 70, 71, 72, 73,74 75 78 77,

74

weare read on this motion tofor

JUDGMENT - DEFAULT

[ The remainder of this page is intentionally left Blank]
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Upon the toregoig documents, Plainnlf PV Holding Corp.’s, including all of its
subsidiaries and affiliates, including but not limited to Avis Budget, 1.1.C, Avis Car Rental, L1.C,
Budget Car Rental, [.1.C, Budgel Truck Rental, LLC, Payless Car Rental, Ine. and Zipear, Inc,
{(*Plaintiff™) motion for leave to enter a default judgment against Defendants Abdul-Massih
IFamily [Iealth Nurse Practitioner, P.C. a/k/a Abdul-Massih Family [lealth NP, P.C., Chi Chingse
Acupuncture, P.C., Citimed Complete Medical Care P.C., Grace Medical Health Provider, P.C.,
Harvey Levitan, M1, a'k/a Barvey Levitan Medical, P.C, Inlegrated Medical Rehabilitation and
Diagnostics, P.C. a/k/a Intcgrated Medical Rehabilitation and Diagnostic, P.C.. Meadows RX,
Inc., New York Physical Therapy Touch, PLIC, Northeast Medical Bevices, LLC, NY Umon
Pharmaey, Inc., Pristine RX Corp., (S Medical Services, P.C., Rockland and Rergen Surgery
Center, LLC, Sanlord R, Went M.TY, PO, Sergey Kalitenko, MUI3. w/'kia Sergey AL Kalitenko,
Physician, P.C., Sherrie Rawling Medical, P.C., Spinal Pain & Rehab Medical, P.C., Walmed
Equipment, LLC, ZWH Mcdical Care, P.C., Lric Kenworthy, M., Akim Taul and JTean Racie
(eollectively, “Detendants™), 5 denied.

Nefendants Abdul-Massih Family Health Nurse Practiioner, P.C. a'k/a Abdul Massih
Family Health NP, P.C., Grace Mcedical Elealth Provider, P.C., Citimed Complete Medical Care,
P.C., Dorrett Brvan, N.P.. and Rockland and Bergen Surgery Center, L1C s (the “Provider
L}cﬁ}ndants’j cross-motion to vacate their default in this matter, and, upon vacatur, {or an Order
granting the Provider Defendants an extension of time 1o appear in this matter, and to compel

Plaantit to accept the Provider Defendants’ Answers, is eranted.

[fhe remainder of this pape is infentionally left blank]
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L. Plaintiff’s Motion for Defauit Judgment

An applicant for default judement apainst a defendarnt must submit: (i) prool of service of
the summons and complaint, (1) prool of the facts constituting the claim, and (i1} prool of the
defaulting defendant’s failurc to answer or appear (PV Holding Corp v AB Quality Healrh Supply
Corp, L8Y A3 645 | Lst Dept 2020]). Allidavits submitted in support of default judgment need
anly allepe cnouph facts to allow a court to assess where a viable cause of action exists {Weodsan
v Mendon Leasing Corp, 100 NY2d 62, 71 12003}). The Court is mindful that “defaulters are
deemed to have admitted all factual allegations in the complaint and all reasgnable inlerences that
flona from them (Af Faped v Barak, 39 AD3d 371, 372 [1st Dept 20071,

To adequately support a motion for default judgment, CPLR 3215{t) requires either a
Complaint verified by the party secking default judgment or an alfidavit in support of the motion
cxecuted by a party with personal knowledpe of the merits of a movant’s claims {Reltre v Babu.
32 AD3A 722 {151 Thepr 2008]).

i. Plaintiffs” Verified Amended Complaint is Improper

Preliminarily, pursuant 1o CPLR 3025(2} “|a| party may amend his pleadings once without
leave of court within twenty days after its service, or at any time before the penied for respimding
o 1t expires, or within twenty days of a pleading responding (o it.” lurther, pursnant to CPLR
320Ka),

[a]n appearance shall be made within twenty days after service of
the summons, cxeopt that if the summons was served on the
defendant by delivering it 1o an ofticial of the state authorieed to
receive service in his behalf or if it was served pursuant to section
303, subdivision two, three, four or five of section 308, or sechions
313, 314 or 315, the appearance shall be made within thirty duys
after service is complete,
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Here, Plamnit iiled its initial Complaint on August 19, 2022 {(NYSCEF Doc. 1). Plainuil™s
Aflidavits of Service evidence service of the initial Summons and Complaint upon the Provider
Defendants on September 15, 2022 (NYSCEF Doc. 50). Subscquently, Plaintift filed a Verified
Amended Complaint on November 7, 2022 (NYSCEF Doc. 25). PlaintifTs Verifled Amended
Complaini was nol filed within twently days of service of the original Complaint, was not served
belore the time peried for responding to the original Complaim had cxpired and was filed belore
any responsive plcading 1o the onginal Complaint was made. While CPLR 3025¢(b} permits a party
to amend or supplement their pleadings at any Ume by leave of courl or by stipulaton of all parties,
Plamti 1 was not granted leave of the count and no stipulation to amend the pleadings is found in
the record. Accordingly, the Verified Amended Complaint filed by Plaintiff (NYSCEF Boe. 25)
13 of no consequence., and the original Complaint (NYSCEF Doc, 50) remains controlling,

ii. Plaimtiff s Mation for Default fJudgment is Deniced

Here, Plaintilf s motion 1s supported by an AlTirmation [rom Plaintifs atorney (NYSCEF
Doc. 47), and a representative of Sedgwick Claims Management Services, Inc. a third-party claims
admimsiration company (NYSCEF Doc. 48), and PlaintifT™s Complaint (NYSCEF Doc. 1) is
verificd by Plaintift’s counsel (NYSCEF Doc. 1). However, PlaintiTl has falled to provide an
affidavit in support of Plantll™s motion executed by a party with personal knowledge.

Althm_lgh Plaintiff s Complaint is verified by Plaintiff’s counsel, it is well established that
“a complaint verified by counsel is purely hearsay, devoid ol evidentiary value, and thus
insutficient 10 support entry of a judgment pursuant to CPLR 3215, .Indeed, a judgment entered
without a complaint verified by someone or an alidavit executed by a pany with personal
knowledge ol the merits of the ¢laim renders that judgment a nullity™ (Belfre v Babu, 32 AD3d

15712412022 PV HOLDING CORP. INCLUDING ALL OF ITS SUBSIDIARIES AND AFFILIATES, Page 4 of §
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722 [1st Dept 20061 lurther, 1t 15 well cstablished that an attoruey’s affinmation “is insutficient
to support the entry of a delault judgment™ (Feffer v Malpeso, 210 AD2d 60, 61 | 151 Dept 19943

As Plaintiff has failed 1o provide an aflidavit in suppoert of its motion executed by a party
with personal knowledge, Plaintiff’s motion is denied without prejudice, with leave to renew
within 90 days upon the proper supporting papers.

IL Provider Defendants® Cross-Motion to Compel Plaintiff io Accept the November
18, 2022 Answer and the Proposed Apswer dated May 26, 2023, is Granted

ln New York, public policy lavors resolving cases on their merits (Yea Soan Chung v Mid
Cueens LP, 139 ADSd 450 |1st Dept 2016]. Morcover, CPLR 3012(d) provides thal “upon the
application of a party, the Court may extend the time o appear or plead, or compel the acceptance
of a pleading untimely served, upen such terms as may be just and upon a showing of reasonable
cxecuse for delay or default.™ Granting an exiension of ime to answer 15 within the discretion of
the Court (Guzerti v City of New York, 32 AD3d 234 | 1st Dept 2006}

Herg, the Court linds that the Mrovider Defendants’ delay in appearing in this action was
nol willful or intended to prejudice Plaintiff, bur rather inadvertent. The Affidavit of Karina
Brandon (“Brandon™), a paralcgal in the Declaratory Judgment Depariment in the olfice of
Provider Defendants” counsel (the “Firm™), states that she contacted the Office of Now York’s
Secrelary of State (the “Offiec™) and was informed that the (MTiee “was experiencing a backlog of
Summons and Complaints on which to serve defendants of approximately three (33 months,” and
that “any backlog would cause the Office to delay service of Summons and Complaints on
Defendants™ (NYSCEF Doc. 68 at T 6). Although Plainulf™s attached Affidavits of Service
evidencing scrvice upon the Provider Defendants on September 15, 2022 as aresult of the backlog

at the Office, Brandon did not obtain notce that the Provider Defendants had been served with the
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Summaons and Complaint untit mid-November 2022 (4 at 4 11).) Thercafter, on November 18,
2022 counsel for the Provider Defendants served an Answer upon Plaintiffs on behalf of
Defendams Abdulmassih Family Health NP, P.C. and Grace Medical Health Provider, P.C.
(NYSCEF Doc. 66).

The Firm was subsequently relained by Delendants Citimed Complete Medical Care and
Dorrett Brvan, N.P. in March 2023, and did not leam that these prowviders, along with Rockland
and Bereen Surpery Center, LLCY, were included in Plaintiff"s motion until the Firm received
PlaintifI"s motion in early May 2023 (NYSCFF Doc. 68 at Y 12).% The Provider Defendants have
attached a Proposcd Answer on behall of Detendants Citimed Complete Medical Care, Domeut
Bryvan, N.P.. and Rockland and Bergen Surgery Center, LLLC dated May 26, 2023 (NYSCEF Daoc.
691 (the “Proposed Answer™).

In light of the foregoing, the Court finds thal there is reasonable cxeuse for delay in the
Provider Defendants appearance in this matter. Further, as the delay in appeartag has been brief
and the partics have not yet cngaged in anyv discovery (NYSCLEL Doc. 72 at 4 23), no substantial
prejudice will be suffered by compelling PlaintifTs to aceept the November 18, 2022 Answer filed
on behall Defendants Abdulmassih Family Lealth NP, P.C. and Grace Medical Health Prosvader,
P.C. (NYSCLETL Doc. 96), and the Proposed Answer on behall of Defendants Cinmed Complete
Medical Care, Dorrett Bryan, NP, and Rockland and Bc_rgcn surecry Center, LLC dated May 26,

2023 (NYSCEF Doc. 69).

L Plaintifts fited an Amended Swmmons and Complaint on November 7, 2022 (INYSCEF Doc. 65

I Plainlilfs (ied a Notiee of Rejection rejecting the November 18, 2022 Answer on November 22, 2022 (NYSCLE
Bac. 30%.

¥ The Firm inadvertently overlooked Bergen Surgery Cenler, LLC when drafting and serving the November 18,
2022 Angwer,

1 Plaintiffs did not move for a defaalt judgment againse Defendant Dorrett Bryan, NP,

1571242022 PY HOLDING CORP. INCLUDING ALL OF ITS SUBSIDIARIES AND AFFILIATES, Page & of 9
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Accordingly, the Provider Defendants cross-motion o compel Plaintifls 1o accept the
Answer filed November 18, 2022 (NYSCEF Doc. 66) and the Proposed Answer dated May 26,
2023 (NYSCEF Doc. 69) is granted, and the Proposed Answer will be deemed served upon service
of this Deeision and Ovder.

IIl.  Ptaintiff is Ordered to Acecpt Defendant Walmed Fguipment LLC's Answer
Dated December 25, 2022

On May 26, 2023, Defendant Walmed lgupment LLC ("Walmed™) submitted an
Aftirmation in Opposition to Plaintiff’s instant motion (NYSCEE Doc. 72).

To successfully oppose a moton for defzult judgment, a Delendant must demonstrate both
a rcasonable excuse for the default and a meritorious defense to Plainuit s clayms (CGenco v Safceds
Maimtenance Corp, 108 AlD3d 328, 328-529 [1st Dept 2019]). Further, as staled above, the Court
may extend the time (o appear or plead, or compel the acceptance of a pleading untimely served,
upun such terms as may be just and upon a showing of reasonable cxcuse for delay or defaull.

The “Supreme Court has broad discretion i gauging the sufficiency ol an excuse prolfered
by a defendant who failed to serve a timely answer” (Civiflo v Macy's. 61 AD3d 538, 540 [1st
Dept 2009]). Morcover, it 1s well settled that a delay in receiving a copy of the summeons and
complaint from the Secretary of state is a valid excuse for a delay in filing an answer (Sfwefd v
Phillips. 71 ADDGA 469 |15t Dept 2010]).

{lere, the Court finds that Walmed's delay in appearing in this action was not willful or
inlended to prejudice PlaintifT, but was madvertently caused by late reecipt of the Summons and
Complatnl. Although Plantiff led an Afidavit ol Service of its Summons and Complaint upon
Walmed through the Secretary of State on September 15, 2022 (NYSCEF Doc. 217, Walmed has

dernenstrated that the Department of State did nou forward the Summons and Complaint w
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Walmed unut December 8, 2022 (NYSCLY Doc. 73). Shortly therealter, Walmed fiied 115 Answer
and Demand for Veniled Tnlerrogatories on December 28, 2022 (NYSCLL Doc. 74). As Walmed’s
delay in filing its Answer was bnef and the parlies have not engaged in any discovery, no
substantial prejudiced will be suffered by compelling Plaintiffs to accept Walmed's Answer dated
December 28, 2022 (NYSCEL Doc. 74).

i Accordingly, it is hereby,

ORDERED that Plaintiff PV Ilolding Corp.”s motion for defaull judgment 1s demed
without prejudice, with leave to renew within 90 days upon the proper supporting papers, and it is
further

ORDERED that .thc Provider Delendants Abdul-Massih Fannily Health Nurse Practitioner,
P.C. afl/a Abdul Massih Family Health WP, PO Grace Medical Health Provider, P.C Citimed
Complete Medical Care, P.C., Dorrett Bryan, N.P., and Rockland and Bergen Surgery Center,
LLCTs cross-motton 1s granted, and Plaintitf PV Tolding Corp. is Ordered to accept the Answer
filed on behalf of Defendants Abdul-Massih I'amily Heatth Nurse Practinoner. P.C. a/k/a Abdul
Massih Family Health NP, P.C., and Grace Medical Health Provider, P.C. dated November 18,
2022 (NYSCEF Doc. 66}, and the Proposed Answer of Defendants Citimed Complete Medical
Care, P.C., Darrett Brvan, NI, and Rockland and Bergen Surgery Center, LLC dated May 26,
2023 (NYSCET Doc. 69); and it is further

ORDERED that the Prufmsed Auswer of Defendants Citimed Complete Medical Care,
P.C., Dorrett Bryan, N.P., and Rockland and Bergen Surgery Center, LLC dated May 26, 2023
{NYSCLF Doc. 69) shall be deemed served on Plaintiff PV tlolding Corp. upon scrvice of this
Decision and Order; and 11 15 further
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ORDERED that Plaintifi’ PV Holding Corp. shall aceept Delendant Walmed Equipmeni
LLCs Answer dated May 26, 2023 (NYSCET Doe. 72); and 1t is further
ORDLRED that the partics are dirccted to submit a proposed Prelinunary Conference |

(rder to the Court on or before Aprtl 9, 2024 via e-mail to SI'C-Part33-Clerkinveourts gov, If

the partics arc unable to agrec to a proposed Preliminary Condercnee Order, the parties are directed
Lo appear [or an in-person preliminary conference with the Court on Apnl 10, 2024 21 9:30 am. in
60 Centre Street, Room 442, New York, Now York: and it 18 furiher

DRDERED that within ten {10% days of entry, counsect for the Provider Defendants shall
serve d copy of ths Decision and Order, with notice of entry, on all parties 1o this action via-first
class mail at their last known business or residential address: and it is further

ORDIERLEL that the Clerk of the Court 15 directed 1o eoter judgment accordingly.

This constitutes the Decision and Order of the Court.
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