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_ ------------------~------.-.-------------•--r-~----------------- ----X INDEX NO. 157124/2022 

PV HOLDING CORP. INCLUDlNG ALL OF ITS 
SUBSJDIARJES AND AFFILIATES, INCLUD!NG BUT NOT 
LIMITED TO AVIS BUDGET, LLC,AVIS CAR RENTAL, 
LLC,BUOGET CAR RENT AL, LLC, BUDGET TRUCK 
RENT AL, LLC, PAYLESS CAR RENT AL, INC. AND 

MOT I ON DATE O 5/08/2023 

MOTlON SEQ. NO. 001 

ZI PCAR, INC .. 

Plaintiff, 

-v-

ABDUL-MASSIH FAMILY HEAL TH NURSE 
PRACTITIONER. P.C. NKfA ABDUL~MASSIH FAMILY 
HEALTH NP, P.C.,CHI CHINESE ACUPUNCTURE, 
P.C .. CITIMED COMPLETE MEDICAL CARE 
P.C . .DORRETT BRYAN, N.P., GRACE MEDICAL HEALTH 
PROVIDER, P.C.,HARVEY LEVITAN, M.D. AJK/A HARVEY 
LEVITAN MEDICAL, P.C)DY LIANG. N.P., INTEGRATED 
MEDICAL REHABILITATION ANO DIAGNOSTICS, P.C. 
NK-'A INTEGRATED MEDICAL REHABIL.lTATION AND 
DIAGNOSTIC, P.C.,MEADOWS RX, INC.,MOHAMMAD 
FEIZI LIGHVAN N.P., NEW YORK PHYSICAL THERAPY 
TOUCH, PLLC, NORTHEAST MEDICAL DEVICES. LLC,NY 
UNION PHARM.A.CY, INC.,OLUBUSOlA BRIMMO, M.D., 
PRISTINE RX CORP., OS MEDICAL SERVICES, 

DECISION + 0 RD ER ON 
MOTION 

P.C., ROCKLAND AND BERGEN SURGERY CENTER, 
LLC,SANFORD R. WERT M.D .. P.C.,SERGEY 
KA LIT EN KO, M.D. /VKJA SERGEY A KALITEN KO, 
PHYSICIAN, P.C.,SHERRIE RAWLINS MErnCAL, 
P.C ,SPINAL PAJN & REHAB MEDICAL, P.C.,WALMED 
EQUIPMENT, LLC,ZWH MEDICAL CARE. P.C.,LEESHON 
VICTOR. AKIM s'.JAU L, JEAN RACINE, ERi C KENWORTHY 

Defendant. 

-------- ----- ------------------------------------------ -------------------- -----X 

The following e-filed d ocu men ts, Ii sted by NY SC E F docu merit nu rn be r ( Motion 001 } 45. 46. 4 7. 48, 4 9, 
50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63,64,65,66.67.68,69, 70, 71, 72, 73, 74. 75. 76, 77, 
79 

were read ori this motion to/for JUDGMENT - DEFAULT 

[ 71w remainder n( !hi.t page is inre,u ionally le(r blank] 
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L pon the foregoing documenl.'i-, Plainli ff PV Holding Corp.':-;, including ail of iL'> 

subsidiaries and affiliates, including but not limited to A vis Budget, T. T .C, A vis Car Rental, I J ,C, 

Hudget Car Rental, r .I .C, Bwlgci Truck Rental, T ,J ,C, Pay less Car Rental, Inc. and Zipcar, Inc, 

("Plaintiff') motion for leave to enter a default judgment against Defendants Abdul-\1assih 

FamiJy Health Nurse Practitioner, P.C. a/k/a Abdu!-Mas.sih f amjly Health NP, P.C., Chi Chinese 

Acupuncture, P.C., Citimcd Compktc McdicaJ Care P.C., Grace \fodical Health Provider, P.C., 

Harvey Lt:vilan, M.D. a/kfa Harve_y Levitan MeJ.icul, P.C., Integrated Medical Rehabilitation and 

Diagnostics, P.C. a/kta Jntcgratcd Medical Rehabilitation and Diagnostic, P.C .. Meadows RX, 

Inc., Kew York Physical Therapy Touch, PJJ.C. Northeast fl..-1cc.lical Devices, LLC, NY Union 

Pharmacy: lnc., Pristine RX Corp., QS Medical Services, P.C., RockJand and Bergen Surgery 

Center, LLC, Sanford R. Wen :-.1.D .. P.C., Sergey Kalitenko, \i1.J). a/kia Scrgcy A Kalitenko, 

Phy~ician, P.C., Sherrie Rawlins \ifeJical, P.C., Spinal Pain & Rchah Medical: P.C.: \Valmcd 

Equipment, LLC. ZWH Medical Care, P.C., Lric Kenworthy, l\-1.D., Akim Paul and Jean Racine 

(colkctivcly, ·'Dcfcndant.s"·1, is denied. 

Defendants Abdul-T\.·1assih Family Health l\ursc Practitioner, P.C. a/k/a Abdul \fassih 

Family Health ~p. P .C .• Grace Medical 1 kalth Provider, P .C., Ci timed Complete Medi.cal Care, 

P.C., Dorrett Br:.-,m, N.P., and Rockland and Rergen Surgery O ... 'lltcr, LI.C's (the ''Provider 

Ocfondants") cross-motion to vacate their dcfauh in this matter, and, upon vacalur, fcH an Order 

granting the Provider Defendants. an extension of time to appeur in this matter, and to compel 

Plaintiff to accept the Provider Defendants' Answers, is granted. 

[The rcma;nder of this page is intentionally lefi blank] 
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I. Plaintiffs !\-lotion for Def'a ult ,] udgment 

An applicant for default judgment against a de fondant must submit: (i) proof of service of 

the summon.s and wmplaint, (ii) proof of the facts constituting the claim, und (iii) proof of the 

dcfaultjng defendant's failure to ans\ver or appear (PV ffoldin7, Corp v AB Quality Hcalrh Supply 

Co1p, l 89 AD3J 645 J. l st Dept 2020J). Affidavits submitted in support of default judgment need 

only aHcgc enough facts to allo\v a court to assess where a viable cause of action exists (JYoodson 

v Mendon Leasing Corp.: 100 NY2d 62~ 71 f2003l). The Court is mindful that ''defaulters are 

deemed to have admitted aU factual al legations in the complaint and all reasonable inferences that 

flow from 1hem (Ai Fayed r Barak, 39 AO3d 3 71, 3 72 fl st Ocpt 20071). 

To adequately support a motion for default judgment, CPLR 321 S(f) requires eiLher a 

CompJaint verified by the party seeking default judgment or (m affoiavi l in support o (. lhc motion 

executed by a party with personal knowledge of the merits of a movant' s daims (Reltn:- v Robu. 

32 AD1 J 7?.2 l l .~l Jkpl 2006 J). 

1. Plaintiffs' Verified Amended Complaint is Improper 

Preliminarily, pursuant lo CPLR 3025(a) "'!"al party may amend his plcadjngs once without 

leave of court within twenty days after its service, or at any time bcfiJre the period for r~sponding 

to it expires, or within twenty days of a pleading responding to it.'· 1.-urthcr: pursuant to CPLR 

320(a), 

[aln appearance shall be made within twenty days after service or 
the summons, except that if the summons \vas served on lhe 
defendant by delivering it to an officifll of the state authori;,.cd to 
receive service in his behalf or if it \vas served pursuanl lo sedion 
303, subdivision two, three, four or five of section 308, or sec lions 
313, 314 or 315, the appearance shall be made v,,ithin thirty Jays 
after scl'vicc is complete. 
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Here, Plainli ff filed its initial Complaint on August 19, 2022 (NYSCEF Doc. l ). Plainli rr s 

Aflidavits of Service evidence service of the initial Summons and Complajnr upon the Provider 

Defendants on September 15. 2022 (NYSCEF Doc. 50). SubscqucntJy. Plainttff filed a Verified 

,Amended Complaint on November 7, 2022 (NYSCEF Doc. 25). Plaintitrs Verified Amended 

Complaint was not filed within twenty days of service of the original Complaint. was not served 

before the time perjod for responding to the original Compiaint had expired and wa<; filed hefore 

any responsive pleading to the original Complaint v,,ras ma.de. \Vhile CPLR 3025(b) pennits a party 

to amend or supp lcme n t their plcadi n g~ al any time by leave of co url or by ::..ti pul all on of all parl i e~, 

Plainti fT v,,-"as not grunted le(1vc of the coun and no stipulation to amend the pleadings is found in 

the record. Accordingly. the V erificd Amended Complaint filed by Plaintiff (~YSC:EF Om::. 15) 

is of no con~cq w:::rnx. and Lhe mi ginal Complaint l NYSCFF Doc. 5 0) re ma.ins cont.roUing. 

11. Plaintif(_~_\,totiQn for Default Judgmc1:11J.~ Denieg 

Herc, Plainli ff' s mo lion is :--:upporkJ hy an Affirmation from Plaintiffs (lllorncy (NYSCF.F 

Doc. 4 7), and a representative of Scdg\vick Claims Management Services. Inc. a 1hird~party claims 

admini~lration company (\JYSCEF Doc. 48), and Plaimiffs Complaint ['JYSCEf' Doc. 1) is. 

verified by Plaintiff's counsel (~YSCEF Doc. 1 ). How·evcr, Plaintiff has foiled to provide an 

affidavit in support of Plaimi rr s mo lion executed hy a party with personal knowledge. 

Although Plaintiffs Complaint is verified by Plaintiffs counsel, it is well established that 

"a complaint verified by coun~d is purely hearsay, devoid of evi<lentiary value, and thus 

insut·fici~nt lo suppon entry of a judgment pursuant to CPLll 3215 ... lndced, a judgment entered 

\Vithout a complaint vcri llcd hy som~on~ or an aflidavit executed by a pany with personul 

knowk:<lgc or the: mcri ts or· Lhc claim renders tfolt j udgmcnt a nuUiti' (Beltre v Babu, 32 AD3d 
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722 [l st Dept 20061). 1-"urther, it is \veil cslahlished that an attorney's affirmation '•is insufficient 

to support the er1lry or a default judgment" (Fe_ffer v ,Halpeso, 210 AD2d 60, 61 11 st Dc:p1 1994 ]). 

As Plaintiff has failed to provide an affidavit in support of its motion executed by a pmty 

with personal knowledge, Plaintiffs motion is denied without prejudice: with leave to renew· 

within 90 days upon the proper supporting papers. 

JI. Provider Defendants~ Cross-.\"lofion to CompeJ Pb1ntirf to Accept the ~onrnber 
18. 2022 Answer and the Proposed Answer dakd :Vl•t\' 26. 2023. i~ Granted 

In New York, puhlic pol ic.::y bvm:-: resolving c~e.".i on their merils ( Yea Soon Chung v }did 

Queens LI', 139 AD3d 490 ["l st Dept 20161. Moreover, CPLll 301 l(d) provides that "upon the 

appJication of a party) the Court may extend the tim~ w appear or plead, or coinpe] the acceptance 

of' a pleaJir,g untimely served, upon such terms as may be just and upon a shovv'ing of reasonable 

excuse for delay or default." (iranting an e;x.tension of lime to answ~r is within the di~cretion or 

the Court (Guzeu; v City of New York, 32 J\D3d 234 I 1st Dept 2006.1). 

Here~ the Court finds lhat the Provider Defendants' delay in appearing in this action \VJS 

not v,,:i llrul or intc;:nded to prejudice Plaintiff, bur rather inadvertent. lhc Affidav[ t of Karina 

Brandon ("Brandon''), a paralegal in the Declaratory Judgment Dc:panm~nt in the office o (' 

Provider De fen<la n L'i- • co unseJ ( the ''Finn''), states that she con tactcd the Offi cc of I\ C\V York's 

Secretary of State (the "Office°') and v,ms informed that the Offi:l:t: ··was experiencing a backlog or 

Sunu:non~ an<l Complaint:-: on v,.:hich to serve defendants of approximately three (3) monthst and 

that ··any backlog \Vould cause the Office to delay scrviet or· Summons and C ompbinl:s, on 

Defendants" (NYSCEF Doc. 68 al ,.- 6). A llhough Plaintiffs attached Affidavits of Service 

evidencing service upon the Provider Defondant.:. or1 September 15, 2022, as a result of the backJog 

at the Office, Brandon did not obtain notice that the Provider De fondants had been served with the 
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Summons and Comp[aint until mid->Jovemher 2022 (Id. at ii 11 ). 1 Thereafter~ on ?->iovcmhcr 18: 

2022 counsel for the Provider Defendants served an Answer upon Plaintiffs on behalf of 

Dckndam:'i J\bdulrnassih family Health )Ip, P .C. and Grace Medical Health Provider, P .C. 

(NYSCEF Doc. 66). 2 

The Finn was subsequently retained by Defendants Citimcd Complete Medical Care and 

Dorrett Rryan, N.P. in March 2023, and did not learn that these prnvjders, along with Rockland 

and Bergen Surgery Center. LLC-\ \Vere included in P1aintiffs motion until the Firm recejve;:<l 

Pkiin1iirs motion in early May 2023 (NYSCEF Doc. 68 at 1 12).4 The Provider Defendants have 

auached a Prnpo~cJ Ansv,,•cr m, bchal f of Defendants Citimcd Complete Medical Care, Dondt 

Bryan, N.P .. and R.ockJand and Bergen Surgery Center, I.LC dated May 26, 2023 (NYSCEF Doc. 

69J (the "Proposed Answer"). 

In Jight of lhe foregoing, the Court rin<ls. that there is rca:-1onable excuse for delay in the 

Provider Defendants appearance in this matter. f<urther, as the de lay in ..ippearing has hcl!n brief 

and the parties have not yet engaged in any discovery ().J Y SCEF Doc. 72 at ,r 23), no substantiul 

prej udicc \vill be suffered by compel ]jng Pl uinti ffs to acc.::ept the ~ovcmkr l 8, 20n Answer filed 

on behalf Defendants Abdulmassih FamiJy Health NP, P.C. and Grace ~cdical Ilealth Provid~r, 

P.C. (NYSCEF Doc. 66), and the Proposed Answer on behalf of Defendant~ Citim~d Complete 

Medical Care~ Dorrctt Bryan) }.;"_P.) and Rockland and l3crgcn Surgery Center, LLC dated ~lay 26, 

2023 n-,~YSCFF Doc. 69). 

L Plaintiffs filed 11n /1,rn~nded Summons ilnd Complaint on N(l\'Cmber 7, 2022 (NYSC:FF Doc. 65). 
1 Plainli If; Cikd ~ Nutict:- or Rejection rcjt:cting the Nuvcmbcr lg, 2022 Answer on November 22, 2(C~ (NYSCLF 
Doc. 30). 
3 The Firm [nadvertently ovedooked Bergen Surgery Center, LLC when drafting and serving the November l S, 
2022 Answer. 
1 Plaintiffs did not move for a default judgment agains[ Defendant lJorren Bryan, N.P. 
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Accordingly, the Provider Defendants cross-motion lo compel Plaintiffs lo accept the 

Answer filed November l 8, :022 (_ N '{ SCEF Doc. 66) and the Proposed Ans\ver dated \lay 26, 

2023 {1\YSCEF Doc. 69) is granted, and the Proposed Answer will be deemed served upon ~crvicc 

of this Decision and Order. 

III. Ptaintiff is Ordered to Accept Defendant \Valmcd Equipment LLC's Answer 
Dated l)cccmbcr 28. 2022 

On \fay 16, 2023, Det~mlant Walrncd Lquipmcnl LLC (''Walmcd") submitted an 

Affirmation in Opposition to Plaintiffs instant motion (NYSCEF Doc. 72). 

To successfully oppose a mo lion for <ldault judgment. a Defendant must demonstrate both 

a rcasonabk excuse for the default and a medtorious defense to Plainli !Ts claims (Genao v Salcedo 

/1,luintenance Corp. 168 AD3cl 528. 528~529 [1st Dept 2019]). further, as staled above, lhc Court 

may extend the time lo appear or plead, or compel the acceptance or a pleading untimely served, 

upon such tenns a'. may be just and upon a showing of reasonable excuse for delay or default. 

The "Supreme Court has broad discretion in gauging the sufficiency or an ~x.cuse proffered 
.. . 

by a defendant who failed to serve a timely answer" ( Cirillo .. , Macy's. 61 AD3d 5 3 8, 540 [1st 

Dept 2009]). Moreover, it is w·dl settled that a delay in receiving a copy of the summons and 

comptaint from the Secretary of state is a valid excuse for a delay in filing an answer (Siwek v 

Phillips. 71 AD~<l 46-9 11 st Dept 20 l OJ). 

Herc, the Coun finds that Walmed's delay in appearing in this uctjon was not willful or 

ink:nJed to prej udicc Plaintiff, hul was inac.l vertenUy caused hy late receipt nf the Summons and 

Complaint. Al lhnugh Pb.inti ff filed an A ffi.<lavit or Service or jts Summon~ and Complaint upon 

Walrned Lhrough Lhe Secrctury of State on September 15, 2022 (>JYSCF.F Doc. 2 l), Walmed has 

demonstrated lhcit the Dcparlmenl of Slate did noL Corv.-arJ the Summons <1nd Complaint LO 
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Walmed unLil December 8, 2022 (NYSCEF Doc. 73). Shortly thereafter, Walmed filed its Answer 

and Demand for Verified Interrogatories on December 28, 2022 (l\YSCEF Doc. 74). As \\.'almcd's 

delay in filing its Ans\vcr was hrief and the parties have not engaged in any discovery, no 

:'iUb:'ilanlial prejudic.::cd will be suffered by compelling Plaintiffs to accept Walmcd's Answer dated 

December 28. 2022 (NYSCEF Doc. 74). 

Accordingly~ it is herehy, 

ORDERED that Plaintiff PV Holding Corp.'s motion for default judgment is denied 

v.·ithout prejudice, with leave to renew· \vithin 90 da.Ys upon the proper supporting papers.; and it is 

further 

ORDER.LL) that the Provider Ol!(~ndants Abdul-Mas-Sih Fami]y Health Nurse Practitioner, 

P.C. aik/a Abdul Massih 1-'amily Health l\'(\ P.C., Crracc Medical Health Provider, P.C., Citimed 

Complete \1cdicaJ Care, P.C.) Dorrell Bryan, N.P., and Rockland and Rergen Surgery Center, 

LI .-C's cross-motion is granted, and Plaintiff PV 1 Iolding Corp. is Ordered to accept the Answer 

filed on behalf of Defendants Abdul-Massih bmily Hcahh Nurse Practitioner, P.C. a/k/a Abdul 

Massih Family Health NP, P.C., arid Grace Medical I1ealth Provider, P.C. dated November 18. 

2022 (NYSCFF Doc. 66). and the Proposed Ans\ver of Defendants Citimcd Compld~ Medi~al 

Care, P.C., lJorrctt Bryan. J\.P., and Rockland und Bergen Surgery Center, LLC dated May 26, 

2023 C"JYSCEf Doc. 69); and it js further 

I 

ORDl :RED that the Proposed Answer of Defendants Ci timed Complete Mcdjcal Care: 

P .C., Dom:H Bryan, N. P ., and Rockland and Ucrgen Surgery Center, LLC dakd !\.fay 26, 20~3 

(N YSCEF Doc. 69) shall he deemed served on Plaintiff PY i lolding Corp. upon service of this 

Decision and Order; and il is further 
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ORDGRJ..:.O that Plaintiff PY Holding Corp. ~hall accept De fondant Walm~<l Equipment 

LLCs An.w,•er dakJ \fay 26, 2023 (::-,.JYSCEf Doc. 72); and it is further 

ORUtRJ.::O that the parties arc directed to submit a proposed Preliminary Conference 

Order to the Court on or before April 9, 2024 via e-mail to Sf'C-Part3J.-Clel'k~i)nvcourts.gov. If 

the parries arc unabk to agree to a proposed Preliminary Conference Order, the parties are directed 

lo appear for an in-pCP>On preliminary conference wi lh the Court on April 10, 2024 ul 9: 30 a.m. in 

60 Centre Street, Room 442, New York, New York; and it is further 

ORDERED that within ten (10) days of entry, counsel for the Provider Defendants shall 

scrv(: a copy of this Dcx:i '>ion and Order, v.-"ith no lie~ or entry, on all parties to thJs (1ction via-first 

class mail at their last known bllsincss or residential address: and it is further 

OKlJl:-RED that the Clerk nf the Court is directed tn enter ju<lgmcnt an:orJingly. 

Thi.-:; constitutes the Decision and Order of the Court. 
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