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NYSCEF DOC. NO. 318 

INDEX NO. 158506/2016 

RECEIVED NYSCEF: 03/07/2024 

SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. MARY V. ROSADO 

Justice 

------------------------------.----.-·-------------·· .. ·-· ... --X 

JOSHUA MARTINEZ. 

Plaintiff, 

-v-

1380 HOUSING DEVELOPMENT FUND CORPORATION, 
WINNRESIDENTIAL (NY) LLC,WFHA KING BOULEVARD 
L.P. INFINITl ESC PLUMBlNG CORP., ERIN 
CONSTRUCTION AND DEVELOPMENT CO., I NC., EASCO 
BOILER CORP. 

Defendant. 

------------------------------------------------------------- --- ----X 

PART 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO, 

33M 

158506/2016 

01127/2023 

005 

DECISION + ORDER ON 
MOTION 

The following e-filed docume.'1ts, listed by NYSCEF document number (Motion 005) 204, 205, 206, 207. 
208, 2G9, 210,211, 2~2, 213,214,215,216.217, 218,219. 220,221,222,223.224, 225. 226,227,228, 
229,230,231,232,239,240,241, 242,2~3. 245,252,253,254.255, 256,257.258, 25g_277, 278,279, 
280,281,282,283,284,290,295,296,300,301,302,303,304,305,307,310,311 

were read on this motion totfo r SUMMARY JUDGM ENT{AFTER JOINDER 

Upon the foregoing do~um~nt.s, and after oral argument which took. place on August 29~ 

2023 with Xavier Johnson. Esq. appearing for Plaintiff Joshua Martinez ("Plaintiff'), Peter C. 

I .ucas, Esq. appea.ring for Defendant Erin Conslrucl1on & Dcvclopmcm Cn .. Inc. ( .. Erin"), and 

Courtney S\vartz appearing for Defendants 1380 Housing Development Fund Corporation 

("'1380"), WFJIA King Boul~van.l T..P. ('"\\THA"), anJ Winnre:-;i<lenlial (NY) LLC 

("Winn")(togcthcr the ·• 13S0 Dcfcndants'1(1380 Defendants and Erin hereinafter referred to 

collectively as "Defendants''), Defendant Erin's motion for an Order granting summary judgment 

in favor of Erin dism1ssing an claims and counter-claims asserted against it is granted in part and 

denied in part. PlainLi tr s cmss-mution rm an Ordl!r granting Plaintiff summary judgment against 

Ddc-ndants on Plaintiffs Labor Law 240( 1) claims is denied. 
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I. Background and Procedural History 

The underlying action herein stems from claims arjsjng from an ul legcd fall suffered by 

P1uinti ff on February 27, 2015 (NYSCFF Doc. 206 at ,r 72) (the '"A(;cidcnt"). Plaintiff allege~ that 

while employed by non-party Windsor Mechan1(.:al, Inc. (''Windsor''), Plaintiff \vas installing a 

pipe to a boiler in the basement or 1380 University A venue in lhc Bronx, NY (the -~Premises") 

when a co-v,,.orker named Sunny, also an employee of Windsor, let go of an unsecured ladder while 

plaintiff was ascending, ~aw~ing PJaintiff to fall (NYSCEF Doc, 212 at 74-87), Plaintiff asserts 

that just prior to his fall from the ladder the ladder fch :•shaky" an<l h(: told Sunny that he '"wa~n•t 

feeling comfortable·• going highn ( Id. at 83). Plaintiff aJlegcs that he frlJ from the Jad<lcr because 

it was not properly secured (NYSCEF Doc. 49 al 1 l 03). 

The Premises \Vas O\Vned by Defendants 1380 and WFIIA (~YSCl·:F Doc. 215 at 13, l 6) 

and managed by Defendant Winn (-:-,.iYSCFF Dnc. 215 at 11 ). At the time of the Accident, Erin 

w·a.,;:; working for WFI IA as a General Contractor at the Premises pursuant to an Agreement dated 

January 27, 2015 (l\YSCEF Doc. 230 at 67). 

In 2014 or 2015 Winn hired \Vindsor to perform maintenance work on a temponJ.Ty boiler 

system at the Premises (NYSCEF Doc. 2 l 9 at 23-24). Sepa.ralcly, pursuant to a proposal letter 

dated June 6, 2014 (NYSCEF Doc. 221 at 16) and a .'jubsequent contract agreement Jated July 16, 

2014 (the "Agn:emcnt") (NYSCLF Doc, 221), Erin hired Windsor for the limited purpose of 

~iinstall[ing] [al new, stainless steel, chimney liner, induding all welding DOB permit and sign off 

with -.moh test'' (l\YSCLI,. Doc. 221 al 16). The scope of Windsor's \vmk for Erin did not include 

work on the temporary boiler system and associated pjping, and ''[o]n~c the chimney passed lhe 

smoke tc:'it, Erin's business association \vith Windsor ceased'' (NYSCFF Do~. 205 at•· 9). 
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Plajntiff initiated this action on October 10, 2016 by filing a Summons and Complaint 

(l\"YSCEF Doc. I). Subseq uenUy, Plaintiff filed an Amended Complaint on February 12, 20 l 8 

aUeging violations of Labor Law Sections 240(1), 241(6), and 200 (l\YSCEf Doc. 49). On June 

13} 2018) the l.180 Defendants fik<l a Verified Answer asserting cross-claims against Co­

Defendants Infinity, Windsor, Erin, and Easco for common-law indemnification and contribution 

(NYSC EF Doc. 58). 1 

On January 27) 2023 Defendant Erin brought the instant motion for an Order granting 

summary judgment in favor of fain dismissing all claims and cross-claims asserted against Jt 

(NYSCEI,. Doc. 204). On February 14. 2023 Plaintjff filed a cross-motton for an Order granting 

Plainli ff surnmury judgment against the De f~ndants on his Labor l .aw 240( 1) daims. 

II. Discussion 

Sur:nrnary j u<lgmcm is a drastic remedy, lo h~ granw<l only where lhe moving party ha<; 

tendered sufficient evidence to demonstrate the absence of any material issues of fact.)) ( Vega v 

Reslt1.ni Crmsl. Cnrp., 18 NY3<l 499, 503 [20t2J). The;: moving party's ·•burden is a heuvy one and 

on a motion for summary judgment~ facts must be viewed in lhe light most favorable lo the non-

moving party." (.Jacobsen v New York Cily Health and Hosps. Corp., 22 NY3d 824, 833 [2014]). 

Once this sho\.Vlng is made, the burden shifts to the party opposing tbc motion to produce 

cvidentiary proof~ 111 admissible fonn, sufficient lO establish lhe exislem:e of material issues of fact 

\Vhich require a triaL (.\'ce e.g, Luckerman v City of :Vew fork, 49 NY2d 557} 562 119801; 

Pemherlon v New York City Tr . .,1uth., 304 AD2J 340. 342 I l st Dept 2003 j). Mere conclusions of 

law or fact arc insufficient to defeat a mo lion for summary j uJgmcnl (~·ee Banco Popuf ar lVorth 

Am. v Victor,-y Tt.ixi ,-\Igl., lnc., 1 NY3d 381 [2004] ). 

·, Pl a inti trs claims w.:n::: di~cnnti1rned a~ again~t Oefendants Tnfinity and Fas co pu,.su:int to stipulations of 
di~corlli[luancc dated 0-..:Lob~r ~3. 20~0 and April 20. W~O, rcspc{:tivcly ('.:'-YSCEF Doc. 210). 
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A Defendant Erin's Motion fix Summar:' JuJgmenl Di~missing Plaintitrs Labor Law 
240 and ~4 l Claims auaiusl Erin. is Grankd in Pan and Denied in Part 

Defendant Erin argues that Plaintiff's. Labor Lav,,· 240 and 24 l (6) claim:-; asserk<l against it 

mllst be dismissed because Erin is not a proper labor law defendant (NYSCEF Doc. 232 at 4 ). 

Specifically, hin conk:n<ls that i Lis not llll OVi.'J)er of the Premises and cannot be deemed a general 

contractor for purposes of the temporary boi !er work Plaintiff wa<; performing at the tim~ of his 

alleged Accident {N YSC I ~F Doc. 232 al 5). V..-'hik Plainti fT rnnce<les thal Frin i,~ not Lhe owner or 

th~ propi;:rty, Plaintiff contends that fajn :.\Vas the general contractor or an agent of the owner for 

the work which involved boiler replacement"' (NYSCF.F Orn~. 2 80 al 10). 

l. Questions of Pact Remain Regarding Erin's Status as a Proper Labor Law 
Dcfond.~ut _for Purposes of Labor Law 24_0 __ 3J}d.)4_1 (91 

It is well e:-;tahhshed that ·"prime contractor~ incur no liability fo( persona] injuries arising 

out of work not spcclfically delegated to them" (Russin v Louis ,V. Picciano & Son, 54 ~Y2d 311, 

318 [ 1981 l). Further. a general contractor is not liable under Labor Law Sections 240 and 24 l 

\Vhcrc ••it was never delegated the general constn.1ction work in w-hi~h plaintiff was engag~d ut the 

. . . 

time or his injury and therefore was in no way responsible for the work giving rise to the duties 

referred to in and imposed by sections 240 and 241 of the Lahm Law· ... lIJ(. hahility is lo be 

premised on supervisory control, it must be contro] over the work in which plaintjff \Vas engaged 

at the time of his injury·' ( Wong v 1V. Y Time., Co. 297 ADZd 544~ 549 [ I s1 Dcpl 2002 J). Moreover) 

~i[i]t is a defense that the plaintiffs work at the time of the accident was outside the scope of the 

general contracwr's contract" (Ralrhazar v Full Circle Conslr. Corp. 26S AD2J 96, 98 [ht Dept 

20001). 

\\.'here a parly is m::ithcr an o\vnn nor a general conLradm, liahility under the T ,ahor T ,aw 

"is dependent on whether I the party J wa.-; an 'agen l' of Lhe owners" ( Sa nl ns v Condo I 2 4 LLC, 161 
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AD3d 650, 653 [1st Dept 2018]). The first Department has hcJd that "[t1o hold a defendant liable 

under the T ,abor T ,aw us a ~Latutory agent of either the owner or the general contractor. it must be 

shovm that the defendant ha.d the • authority to supervise and control' the injury producing. \Vork" 

(id. quoting Rw,·sin v Louis . .V. PiccianfJ & Son, 54 NY2d 3 l 1, .118 l l 98 l J). 

Here, Plaintiff alleges that, while employed by Windsor, his injuries occurred while 

"repairing the boiler in the ... boiler morn" (NYSCF.F Doc. 206 at'([ 72). Erin proffers that, pursuant 

to Erin's ~ontra~t with Windsor (NYSCEF Doc. 221), Windsor's work for Erin at the Premises 

\Vas limited to the insrnUation of a "new) stainless steel, chimney liner, including all welding DOH 

pe1mit and sign off v,.:ith smoke tesf) which \Vas completed on December 22, 2014 (NYSCEP Doc. 

232 at 5). However, Erin's contract with Windsor also included the following: ·"(l) Filing · DOR 

Pem1Ll; (2) Chimney installation; (3) Smoke test~ (4) Sign off; (5) Safety meetings~ (6) Job 

meetings: (7) Punehlist & closeout" (Id.). 

\\·bile Erin contends that it did not have .'Hlthority to direct, supervise, or control the work 

of Windsor a her Dec cm her 22~ 2014 and did nol hire Windsor lo p~rfrmn any wmk al lhe Premises 

other than lhe ins.t.allation of th~ chimney liner (NYSCF.F Doc. 219 al 9), J ns.af Ali ("'\-fr. Ah''), a 

Project Manager for \\tindsor, testified that \Vindsor·s \Vork for Erin also included installation of 

a boiler flue nmning from the boiler to the chimney (NYSCEF Doc. 219 at 3 3). further. Plaintiff 

testified at his deposition thaL, at the time or the Accident, he was attempting to in~Lall a pip~ lhat 
. . 

wa::; part o!' u boiler-flue system designed to release fumes through the chimney (NYSCEF Doc. 

212 at pp. 64-65 ). 

The Court finds that a material question offact remains regarding whether or not Plaintiffs 

injury causing work was within the scope of the chimney installation \vork dcsignatc:d lo Winds.or 
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by Erin. As such, Erin· s motion for summary judgment dismissing Plaintiffs Labor Law 240 claim 

is denied. 

11. Plaintiff has Failed to Plead Sllfficicnt lndustrial Code Violations to Support 
a Claim l~ndcr Labor Law 24 l(fil. 

1 t is well established 1bat tu c:stahlish liahility und~r Lahor Lnv 24 1 (6) ''a plainlt ff mu.;;t 

specifically plead and prove the violation of an applicahtc Industrial Code RcgL.1!ation'· (Garcia v 

225 F. 5?h Sr (hvners. Inc., 96 AD3d 88, 91 [1st Dept 2012]). further, the Code violations pled 

:•must constitute a specific, positive command, not one that ffil.'rCly reiterates the common-Jaw 

standard or negligence. The regulat1 on must aJso be appl icab]e to the facts and be the proximate 

cause of the plaintiff's injury" (Id.). 

Here, Plainti tr s I ,abor Law 241 (6) claim reJies upon alleged violations of sections 23-

1. 7(1) and 23-1.21 of the Industrial Code (~YSCEF Doc. 2 l l at ii 6). Erin argues that Plaintiffs 

Labor Law 241 (6) claims against it rnusl. he dismissed hecause P!ainli ff "fails to spec:i fkally plead 

and prove any applicable Industrial Code regulations" (N YSClT Doc. 232 at 9). 

1. Plaintiff has Faikd to Adequately PJcad a Violation of Industrial 
Cod~ Section 12 NYC RR 23-1. 7(f) 

l nd us tria: Cod c Sec ti on 23- l . 7 (j) rn l i tl ed "V erl i ~al passage," 5tates that '' [ s] tairway s, 

rnmps or runways shall be provided as the means of access to \Vorking Jcvcls above or below 

ground except where the nature or the progress or the work pr~vents their installation in which 

case ]adders or other sage means of access shall be provided'' (NYCRR 23-1. 7f tl }. 

In Miranda v ATC Partnen,h;p llow;ing Development hmd Compan.v. Inc., 122 A.D.JJ 

445 (1st Ocpt 2014) the Court dismissed a plaintifrs Labor Law· 241 (6) claim predicated on a 

violation of Industrial Cmk s~di on 21-1 . 7( f) bcc:aus~ Lh~ plaintiff, who, while attaching sheet rock 

to a metal frame, .. was injured when he fell from a six-foot-tall A-frame ladder that had been placed 
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atop an approximately cight~foot-tall s~affolJ ... wa8 nol attempting to access another working level 

wilhin the meaning of §23-l.7(f)" (Miranda ~, NYC Partnership llousing Develnpment Fund 

Company, Inc., 122 A.O.3d 445,446 [l st Dept 2014]). Similarly, in the case at bar Plaintiff alk:gcs 

that he fcJl from a ladder while "repairing the boiler in lhe ... boiler room" (NYSCEF Doc. 49). As 

was the case in Miranda, Plaintiff herein was not using the ladder as a ··vertical passage" to "access 

another working JcvcJt but rather to reach the necessary height to perform his work. As Lhe ladder 

in question wa'l not used us a mj;ans or passage, Industrial Code 23~ 1. 7(f) is not applicable, and 

P]aintiff s Labor Law 241 ( 6) claims predicated on Industrial Code 23- l. 7( f) are dismi s.sed. 

2. Plaintiff has Failed to Adequately Plead a Violation of Industrial 
Code Section 12 J\YCRR 23-1.21 

In his l3i ll of Particulars, Plaintiff cites generally to l 2 NYCRR ~:l- l .2, failing to specify 

any particular subsection or subdivision alleged to be violated (I\Y5CEF Doc. 2 l 1 al ~: 6 ). 

It is well settled lhat dismissal of a plaintiff's Labor Law 241 (6) daims is appropdate 

whe::re, as here, the ··pJaintiff failed to specify any particular subscctjon{s) and subdivision(sr' of 

the Industrial Code (A1cLeon v Tishmtm Con.sir. Corp. 144 AD:ld 5.14. 535 l t sL Dept 2016]). 

A.':> Plainti tr s ph:~adings fail to spccitY a violation of any particular subsection or 

subdivision of Industrial Code section 23-1.2 l, Plaintiff's Lahor I ,aw 241 ( 6) daims predicated on 

Industrial Cod~ 23-1.21 are dismissed. 

H. l k f cndant 1-:ri n · s Motion to Dismiss Plaintiffs f .abor I ,(1w 200 and Common Law 
>Iegligence Causes of Action is Denied 

Section 200 of the Labor Law '•is a coJiflcation ofthtc common-hnv <luLy imposed upon an 

O'-"ner or general contractor to provide construction site workers with a sate place to work." 

( Comes v }/. Y Stare l.!Jcc. & G(ls Corp.. 82 ~ Y2d 876. 8 77 I ! 9931). 
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lt i~ \veU ~stablished that to prevail on a claim pursuant to Labor Law 200 or common law 

negEgence a ~'plaintiff must demonstrate that defendant had the authority to 'control the activity 

hringing ahout the injury to enable il to avoid or correct an unsafe condition" (Singh v Rlack 

Diamonds LLC. 24 AOJd 138, 140 I l ;{ Dept 2005] citing (Rizzuto r L.A. Wen~er Contr. Co. 92 

NY2d 343, 3 52 l J 998]). 

As discussed above. material questions of fact remain regarding whether or not Plaintiffs 

injury caL1sing work w~ within lhe scope or tht ~himn~y in~tullution \vtJrk <le:-:;ignatcd lo Windsor 

by Erin, and thus, whether Erin possessed the requisite authority to control the injury causing 

activity. Accordingly. Erin's motion for summary j ud gmcnt dismissing P la inti ff s Labor Law 2 00 

and common law negligence causes of action against them is denied. 

C. Defendant Erin ·s ~fotion for Summary Judgment Di smi%i rig A 11 Cross-Claims 
Assertcdj\_gainst it is Denied 

On June l 3, 2018, the 1380 Defendants filed a Veril1ed Answer m;serting crossyclaim.s. 

against Co-Defendants Infinity, Windsor, Erin, and Easco foi common-law indemnilicalion and 

contribution (>l"YSCEf' Doc. 58). 

The Court of Appeals has held that ,: r al claim for contribution exists only wfo;n two or 

mo re tort~ f easo rs share in res po nsi bi li ty for an injury, in vi o lu ti on or Ju tics they respect ivcl y mved 

to the injured person" (.\'mith r Sapf enza, 52 ~Y2d 82, 87 [ 1981 ]). Fun her, a claim hw common 

law indemnification should be dismissed where the defendant "was not actively at fault in bringing 

about the damages caused to plaintiff. .. and it dtd not exercise actual supervi silm or conlrnl over 

the damage producing \vork)) (87 Chambers, LLC v 77 Reade. LLC, 122 AD3d 540, 542 [lsl D~pt 

2014]). 

Herc, as discussed above, genuine questions of material fact regarding the duty owed by 

Erin to Plaintiff remain} the resolution of v,..-hich will have direct bearing. on the cross-claims 
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asserted against Erin for indemnification and contribution. As such, Erin's motion to dismiss the 

cross-claims asserted against it is denied. 

D. Plaintiffs Cmss-\ifotion J"0r Summarv Judgment against Defendants js Dcnk.d 

On f ebruary 14, 2023. Plaintiff filed a cros~-motion for an Order granting Plaintiff 

summary judgment aguinst Defendants on Plaintiffs claims under Labor Law Section 240( 1) 

(NYSCl.:l.- Doc. 239 ). Spcci fically, Pfajnti frs cross-motion affim1atively moves for summary 

judgment "as against 1380 Housing Development Fund Corporatjon, Winn RcsidcntiaJ (I\ Y) LLC, 

and WFHA King Boulevard LP .• in their status as •owners• under the Labor Law, and ... against 

Erin Constrncti{m n~velopment Co., Inc. bcised upon their status as a ·gcncrat contractor"' 

(NYSCEF Doc. 240). 

Frin fikJ an _1\f"Jirmalion m opposition to PlaintifI's cross-motion on March 24, 2023 

(NYSCEF Doc. 252). Plaintiff filed an Affinna1ion in reply on ,\pril l .J, 2023 (l\YSCF.F Doc. 

307). The 1380 Defendants foiled to oppose Plaintiffs cross-motion. 2 

L Plainli frs Cros~-Molion for Summary Judgment on his Labor law 240(1) 
Claim i,~ D(;'ni ed as to Defendant Erin 

As d iscusscd above, for purposes of Lah or L.nv 240{ 1 ): .. I 1 It is a defense 1ha1 the plaintiff's 

work ai the time of the a(;cident \Vas outside the scope of the genernJ contractor's contract" 

(Balrha:ar r Full Circle Constr. Corp. 268 ..-\D2d 96. 98 11 :Sl Dept 2000 l). A.:; Erin has 

demonstrated questions or fact regarding whether Plaintjff::;. injury producing work occurred 

outside the scop~ of \Vork dckgatcd to Lrin as a general contractor as well as the \Vork delegated 

~ Although the 131W Defendants did not submit any opposition lo Plaintiffs cross.-motion for sumrna~- judgment on 
hi~ I .ahor I ,aw 240( l} claims, NYSCEf- Doc. 295, filed under th~ present motion (Mot. Seq. 5-). is .i Reply Affirmmion 
in su ppnn of the I :, !lO D.: kn d aim· m (It ion for ~um m ary jud grn cnt (Mot, Seq, 6) which ..i rg uc s, im ei· al fo, that the I 3 8 0 
Udcndac1t~ arc nOl liable undt:r Labor Law 240( l) bct:au.~e Plaintiff was Lh;: ~ole rrnximatc came nf his accident 
(NY SC t.:;J .- Doc. ~ 9 5 at 7). Thi: Court, in its d iscri~t iun, elects Lo cons iJcr th c I -~ 8 0 f)cfen Jan ts' ~rgum em rcgardi ng 
z,w(l ). as im' Juded in ;-JYSCEF D,x. 29.5, ;:is oppu~ition lo Ph1intin,s cross-molion for summary· judgment. 
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to Windsor by Erin. Pktintiff s cros:'Hnotion for sumrna1y judgment on his Labor Law24O(1) cause 

of action is denied as to Erin. 

ii. Plaintiffs Cross•Motion for Summary Judgment on his Labor Law· 240( I) 
Claim is Denied as to the 1 J 80 . .P..~fcndant~ 

i.Labor Law §240( I) impo~cs a nondckgahk duty upon owners, genen.d contractors. and 

therr agents to provi<l~ proper protection to persons working upon elevated strncturcs" ( White v 

3 f rOJ Steinway, LLC. l 65 AD3d 449, 452 11 st Dept 20181) (emphasis in original). Specifically, 

Section 240( I) requires that all contradon,, owners, and th~ir agents: 

... in the erection. dcmolit(on, repairing. altering. ratnttng. cleaning~ 
or pointing of a huilding or ~lrudun..: 'ihal l r·urnish or ~wet or (;llUse 

to be !'um is hed or ercc ted for tl1e purposes of such labor, sc il ffo ld ing, 
hoists, stays, ladders, slings. hangers, blocks, pullc~.r~\ braces, irons) 
rnpc.s1 and other devices which shall he s.o c:nm,lrude<l, plac:~J, an<l 
up(:rnlt:J as lo give prnper protection LO a person so cmp loyed 

The Court of Appeals has held that ~i[a] violation of the statute gjves rise to absolute 

hability" ( Cu!uia v !Jd. f~/.Hgrs. (~j"lhe 160/ 170 Varick St. Condo .. 3 8 ~Yl J ! 017, 1 042 [2022 J). 

'"To prevail on a T .ahor I ,aw §240( 1) claim. a plaintiff must establish that the statute was violated 

and that the violation was a proximate cause of the jnjury"' (id.). further, ''filn order to prevail on 

summary judgment in a section 240( 1) • falling ohjecl' (;a..-.e, the injured wo1ker must deiuomt1ate 

the existence of a hazard contemplated under that statute 'and the failure to use, or the inadequacy 

or a :safoty device of the kind enumerated therein" (Fabrizi v 1095 Ave. of the Ams., LL.C, 221 

NY3d 65 8, 662 [20141 qlloting (1\rarducd 1.-, Manhasser Bay Assoc., 96 NY2d 259, 267-268 [200 I]. 

It is the plaintiffs burden lo dl!morn;trnk "lhal al the lime the ohject fell, it either was heing 

: hoisted or secured,' or • required securing for the purposes of' the undertaking"' (Id) citing 

(Narducci. 96 NY2d al 268) and (Qualar 1' City ,~f",Vew York. 5 NY3d 731, 73~ [2005]). Further, 
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the plaintiff "must show that the object foll.. .hceausc of the ahsence or inad~4.uacy ur a safety 

device or the k i ml ~numerated in the statute'' (Narducd. 96 ~Y2d at 268). 

lt is \Vell established that in a summary judgment context '"I fl ads appearing in the movanl's 

paper'> w-hich the opposing party does not controvert, may be deemed to be admitted:) (Kuehne & 

Nagel, Inc. v Balden, 36 l\Y2d 539, :544 ll 975J). Plaintiff asserts in his moving papers that "lt_[he 

properly owner represent~ multiple parties including 13 80 I lousing Development Fund 

Corporation~ Winn Residential (~\') LLC\ and WFHA King Boulevard LP." The 1380 

Defendants do not oppose thjs assertion. Therefore, for purposes of Plaintiffs cross~motion, the 

1380 Defendants arc deemed to have admitted O\\nc-rship of the Premises. Further, John Crotty, 

\vho tesli fi~d on behalf of lhc 1380 Defendants as an Ov,,.ner of 13 80, affirmed in his deposition 

that \\.'inn \vas hired as the managing agent at the Premises (l\" YSCl :F Doc. 215 at 2 l 5 ). As such, 

P1ainli ff has cstahli~hed thal Winn was. an agenl or thl! o\vncrs f<lr purposes or I .abm Law 240( l ). 

Although Plaintiff in this case claims tlrnt he fell from a kidder du~ to the h1dder being 

'\vobbly" and unsecured {N YSCFF Doc. 2 l 2 at pp. 84. 85•87), and the 13 80 Defendants state that 

i • [P]lai nt i ff s t cstimony demons tratcs that he was attempting to install a pi pc to the boiler ... at the 

time or his foll," (NYSCEF Doc. ~81 al 11), Erin contends lhat '"there is no medical record to 

support Plainti frs t~stimony" (NYSCEF Doc. 252 at fi 8). funhcr, Erin daims that a Pre-hospital 

Care Report from the l·DN Y shows that Plaintiff stated that he '"fell at home around 9PM last night 

and is now havjng left shouJder [painr (Id.). Erin also contends that records from New York 

Presbyterian Hospital show thal Plaintiff made additional statements to hospital staff stating th.at 

i,he slipped on ice and jnjurcd himself) (id. ).3 AlthOllgh Plaintiff claims not to recall making either 

~ 1H lh i ~ juncture the Court is not ab le to verity th~ ace in.icy of ne fci1{font Erin· s d.i irn s reg.nd in g the ;'Jew York 
Pres b yk:ri an Hu ~pi c.at records nr lh c Pn.:•h nsp ita I C: arc Rcpon rrcrarc-d hy the F. D. N. Y., as both record~ are marked 
·'Cont'idcnli::il- Pending OrJcr lo Seal.'' dcsriLc the CnurL's Decision and Order granting nfFrin'~ motion to seal 
dared hmrnry 8, 2024 (>lYSCl~I.- DGc. J l S }. 
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of these statements, Erin has sufficiently demonstrated the presence of issues of fact regarding the 

source of Plainli tT' s injuric,'.. 

Accordingly, Plaintjff s motion for summary judgment on his Labor Law 240(1) claim is 

al ~o den i e<l as against the l 3 8 0 De fondants. 

Accordingly, it is here by, 

0 RD ER FD that De fondant Erin Construction & Devel opmcnt Co., Inc.' s motion for an 

Or<ler grnnting summary j udgmenl in favor of Erin dismissing Plaintiff Joshua Marline/ s Lahor 

Law 240 claim against it is denied; and it is further 

ORDERED Lhat Defendant Erin Construction & Development Co., Inc. 's motion for an 

Order granting summary judgment in favor of Erin dis.missing Plaintiff Josl1ua Martine;,,' s T .ahor 

J .aw 24 l (6) against it is granu..::<l, and Plaintiffs 1.ahor Law 241 (6) claims arc dismissed as against 

all parties; and it is further 

ORDERED thtit Defendant Erin Construction & DeveJopincnt Co., fnc. 's motion fc.)r an 

Order granting summary judgment in favor of Erin dismissing PJJ.jnriff Jo~hua \fartinez's T ,abm 

Law 200 and common lav,,: negligence claims against tt, is denied; and it is further 

ORDERED that Defendant Erin Construction & Developmcnl Co., Inc.'s motion for an 

Order granting summary judgment in favor of Erin dismissing aU cross-claims asserted against it 

is denied~ and it is further 

ORDERED that Plaintiff Joshua Martinez's motion for an order granting summary 

judgment in favor of Plain.tiff on Plaintiff's Labor Law 241 daim is 4enied; and jt is further 

l Thf r~mainder of this page is intemion"lly lefl blank} 
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ORlJERJ.:O that on or before April 2, 2024, the remaining parties are directed to ~ubmit a 

proposed Status Conference Order to the Court via e-mail w S FC-Part3.l-Ckrk:a)nvcourts.g9v. If 

the parties arc unable to agree to a proposed Status Conference Order, the parties an:! directed to 

appear for an in-person status conference with the Court in room 442. 60 Centre Street. on Apri] 

3. 2024 ad 9:30 a.m.; and it is further 

ORDFR}-J) that within ten (to) days of cntry 1 counsel for Movant shall serve a copy of 

this Decision and Order wjth notice of entry upon all parties lO lhi s action; and it j:,; further 

ORDFRl:J) that the Clerk of the Court is directed to enter judgment accordingly. 

This constitutes the Decision and Ordcl' of the Comi. 
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