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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT:  HON. MARY V. ROSADO PART 33M
Justice
A INDEX NG B50780/2024

MNIMZ MANAGEMENT INC. 1982 N. CLYBOURN
PARTNERS LLC 442 AMSTERDAM REAL ESTATE
CORP., 300 EAST 76TH STREET PARTNERS LLC, 108
MACDOUGAL STREET PARTNERS LLC. 430 MOTIONSEQ. NG, _ 001
AMSTERDAM PARTNERS, LLC,2G48 WEST ARMITAGE

PARTNERS LLC 1933 WEST CHICAGO AVE PARTNERS

LLC, MITCHELL BANGHIK. MICHAEL ASCH

MOTION DATE 0211312024

Plaintiff:
aintifts, DECISION + ORDER ON

v MOTION
JENNIFER KAY, JOSHUA COHEN,

Defendants.
X

The following e-fited documents, listed by NYSCEF docurment number (Motion 6013 1,2, 3,4, 5, 6.7, 8,
& 10,11, 12,13 4,17, 18,19, 20, 21, 22,23, 24, 25, 26, 27, 28, 29 30, 3t, 32, 33, 34, 35, 36, 37, 38,
39, 40, 41, 42 43 44 45, 46,47, 48, 49, 50, 51, 52

were read on this mation todfor STAY

Lipon the foregoing documents, and after oral argument which eccurred on Febroary 22,
2024 with Peter A. Mahlcr, Isq. and Becky (Hyun Jeong) Baek, Fsy. appearing for Petitioners
MNM2 Management Inc., 1982 N, Clvbourn Partners [LI.C, 442 Amsterdam Real Estate Corp.,
300 East 76th Street Partners LLC, 109 MacDougal Street Pactners 1.1.C, 430 Amsterdam Pariners,
LIC, 2048 Wost Annitage Partnees LLC, 1939 West Chicapo Ave Partners [LILC, Mitchell
Banchik, and Michacl Asch (collectively. “Petitioners™ and Andreas Koutsoudakis, Fsq. and
hichael Leon, I'sq. appearing for Respondents Jenmiler Kay (“Kav™ and Joshua Cohen (“Cohen™)
(colleetively “Respondents™), Petitioners” petition secks an order, pursaant o CPLR Article 75,

granting Petitonces a permanent stay ol the Judicial Arbitration and Mediation Service (“JAMS™)
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Arbitration imtiated by Respondents on January 1[5, 2023 bearing Case No. 5425001778 (the
“Arhitration™), is granted |

L Backeround and Proecedural History

Respondents commenced the Arbitration by filing a Demand for Artatration (NYSCEF
Doc. 2} and Arbitration Complaint (NYSCEF Doc. 3) on December 15, 2023, naming as
respondents the Petitioners in the present proceasding along with 13 other entities (NYSCEF Doc.
1 at§ 12). The Arbitration was commenced derivatively on behalf of the shareholders/members of
the 14 restaurant’bar entities (the “Bars and Restaurants™) and six (6) rcal estate entities (the “Real
Estate Fntties™) named as respondents Ltherein, and individually on behalf of Respondents Toshua
Cohen and Jennifer Kay (NYSCEF Doc. 44 at % 4).

Of the fourteen (14) Bars and Restaurants, cight (8) are New York Bars and Restaurants
{the “New York Bars and Restaurants™), two (2} are South Carolina Bars and Restaurants {the
“South Carolina Bars and Restaurants™, and four (4) are Chicago Bars and Restaurants {the
“Chicago Bars and Restaurants™) (NYSCLY Doc. 33 at 19 12-14),

Of the six (6) Real Estate Entities, {our (4) are New York Real Estate {the “New York Real
Lstate Entities™, and two {2) are Illinois Real Estate (the “Chicage Real Estatc Lintities™)
(NYSCLF Daoc. 33 at ™ 16-17). The Arbiteation Complaint asserts claims arising out of
Respondents” alleged gnievances owver the sub_-jeul cox@anics* annual [air market value
determinations in 2023 (NYSCEF Doc. 1 a1 7 14).

The ten (103 Pentioners herein include three Mineis LLCs {1982 N. Clybourn Partners
'LI.C, 2048 West Armitage Partners TLC, and 1939 West Chicago Ave Partners LLC); three New

York L.ILCs {300 Last 7éth Street Parlners LLC, 109 MacDougal Street Partners LLC and 430

! Petitionees” request Bor an inrerim stay of the Arbitration pending a final determination of this summary proceeding
wus granied dueing oral argument on February 22, 2024,
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Amsterdam Partners, LLCY; two New York Corporatons {MNM2 Management Inc. and 442
Amsterdam Real Estate Corpl); and two individuals (Banclik and Asch) (collectively, the
“Individual Petitioners™} (INYSCEF Doc. 11 at 7 5).

Respondent Kay 1s a member of Petitionces 1982 N, Clyboumn Partners LLC, 300 East 761h
Sireet Partners LLLC, 109 MacDougal Street Pariners, LLC, 2048 West Armmilage Partners LLC,
and 1939 West Chicago Ave Partners LLC, as well us a sharcholder of Petitioner 442 Amsterdam
Real Estate Corp. (NYSCEF Doc. 19 at %Y 2-3). Additionally, Kay is a fermer employee ol
Petitioner MNM2 Management Inc.. where she oversaw the operations of each Bar and Restaurant
for Banchik and Asch (NYSCEL Doc. 19 at § 6. Although Kay was terminated as an einplovee of
MNM2 Management Ine. on March 24, 2023, she remams an cquity holder in the Bars and
Reslaurants as well as the Real Tstate Entives (NYSCLL Dioe. 19 al 47 8-9).

Respondent Cohen 13 a member of Petitioners 1982 W, Clyhourn Partners [LILC, 300 East
Téth Street Partners LLC, 109 MacDougal Street Partners TLC, and 430 Amsterdam Partners,
LLC, a sharcholder of Petitioner 442 Amsterdam Real Lstate Corp., and an cquity helder in the
Bars and Restaurants and the Real Estate Lntities (INYSCEF Doc. 33 at 19 1-2). Cohen 1s also a
former employee of Third Ave. Rest,, Inc. IDB/A Jake's Dilemma (" Jake’s Thlemma™) one of the
Bars and Restaurants located in New York (NYSCEF Doc. 33 a © 6). Despite his refease from
Jake's Dilemma on July 24, 2023, Cohen remained an cquity holder in the Bars and Restaurants
as well as the Real Fstate Entities (NYSCEF Doc. 33 at 9 6, 8).

On February 13, 2024, Petitoners commenced the instant asction by hiling a Verified
Petition to stay permanegntly the Arbitration on the ground that Petitioners and Respandents have
no agreement to arbitrate (NYCEF Doc. | at 4). In opposition, Respondents argue that Banchik

and Asch are signatories to agreenients containing binding arbitration clauses (NYSCEL Deoc. 18
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at 9), and that the remaining “Non-Signatory Peliioners” are bound to the arbitration clause
through exceptions to CPLR 7503; namcly (a) ageney principles; (b) veil-piercing/alier-ego; and
{c) estoppel (NYSCLI Doc. 18 at 8).

IL. Discussion

Pursuant ic CPLR 7503(b), a party “may apply to stay arbitration on the ground that a vahd
aprecment was not made.” Tt is well cstablished that the issue of whether claims in a complaint are
arbitrable “is for the court and not the arbitrator o determine” {Primex Int T Corp. v Wal-Muri
Stores, B NY2d 594, 398 | 19971). IFurther, “[i]t is a fundamental principle of New Yorlk law that
in the absence of an agreement to do so, parties cannot be foreed w arhitrate,” and the enforcement
of an alleged agreement to arbitrate “requires a clear and unequivacal manifestation of an intention
to arbitrate because it involves the “surrender Jof] the right to resort to the counts™ (Mionis v Bani
Judivs Baer & Co., 301 AD2d 104, 109 | 1st Dept 2002], citing (Weldron v (foddess, 61 NY2d 181,
183 | 1984 |; wee afso Primavera Labs., Inc. v Avon Prody., 297 AD2d 505, [1st Dept 2002] holding
that “{a] court will not order a party to submit 1o arbitration absent cvidence of that party’s
uncquivecal intent to arbitrate the relevant dispute and unless the dispute falls clearly within that
class of claims which the parties agreed to refer to arbitration™).

A, Petitioners Petition is Granted with Respeet to the Individual Petitioners

As stated ubr.we,_ Pentioncrs argue that they are entitled Lo @ permancent siay of the
Arhitration on the ground that “[ojone of the Petuioners is a signatory to any agreement to
arbitrale™ (NYSCEF Doc. 52 at 8). With respect to the Individual Petitioners, Respondents assert
that the Tndividual Petitioners arc “sharcholdersfmembers and dircctors/managing members
pursuant Lo the poverning agreements™ of the fourteen (14) Bars and Restaurants and six (6) Real
Estate Entities, as well as “signatories to Agreements thal conlain broad arbitration provisions
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reguiring binding arbitration for all ‘claims’ or ‘controversy’ ‘ansing out of, relating to or in
connection with' the respective operating and/or shareholders agreement on behalf of their equity
holders™ (NYSCEF Doc. 18 at 7).

While Respondents assert that “[t]rue and correet copics of the Agreements [contaiming]
Arbitration provisions [arc] annexed to the Cohen A as FExh ‘a™ (NYSCLI" Doc. 18 at 3),
Exiubil A 10 the Cohen Affidavit (NYSCLEL Doc. 34) does not contain copies of any agreements
with arbitration provisions, but rather an Agreement and General Release stating that Cohen’s last
day of employment at Third _.f"s:.vc_ Rest. Inc. would be July 30, 2023 (NYSCEF Doc. 34).
Arbitration is not mentioned in Cohen’s July 30, 2023 General Release (16}

Rather, n support of thetr argument in opposition, Respondents attached the Amended and
Restated Memorandum of Agreenent for ¥iraln Tne., one of the New York Bars and Restaurants
{the “Mirati Agrecement’™) (NYSCLUL Doc. 27), the Operaling Agreement of 587 King Strect
Restaurant, LLC, one of the South Carchinag Bars and Restavrants (NYSCEF Doc, 28): and an
Amended and Restated Memorandum of Agreement for Kaleo Inc.. one of the Chicago Bars and
Restaurants (NYSCEF Doe. 29). Additionally, Respondents attach the Operating Agreemend for
300 Last 76™ Street Partners, LLC. one of the New York Real Estale Entities (NYSCEF Doc. 30).

Of the agreemenis appended 1o Respondents’ opposition papers, nope contain an
agreement between Petitioners and Respondents to arbitrate. Of the four Agreements appended by
Respondents, only the Amended and Restated Memorandum of Apreement for Mirab: Tnc.

contains an arbifration clause (the “Mirab Arbitration Clause™) (NYSCEL Doc. 27 at 9 15).

[Fhe remainder of this page is inferntionally left blank|
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The Mirabt Arbitravion Clause staies, inrer afia, that:

all disputes arising out of or in connection with this Agreement, the
breach, termination, enforcemeant. inlerpretation or vaulidity thercof
or the legal relations botween the parties, including disputes about
arbitrability or Lthe jurisdiction of the arbitral tribunal, shalt, to the
fullest extent permnitted by law, be determined by final, binding and
confidential arbitration in New York, New York, conducted by
Iudicial Arbitration and Medialion Services, Inc, (“JAMS™), or its
saccessor’ (14},

It iz well settled that “[wlhen the agency 15 disclosed, and the contract relates o the maiter
of the apency, and is within the authortty conferred, the agent wall not be personally bound, unless
upon clear and explicit evidence, of an intention to substitute, or to superadd his personal liability
for, or to, that of the prineipal” (Hail v Lauderdale, 46 NY 70, 74 | 1871]). 1lere. while the Mirabi
Agreement s signed by Petitioner Banchik, Banchik's signature was not affixed in his individual
capacity, but rather on behalf of Mirabi, Tne. in his capacity as “President™ ol Mirab, Inc.
(NYSCEF Doc. 27). Morcover, none of the Respondents are signatorics to the Mirabi Agreement
(4d).

As Respondents have failed to proffer any agreement between Respondents and the
Individual Petitioners containing an arbitration provision, the Cournt {inds that Respondents have
failed o mect their heavy burden of showing a clear and unequivocal manifestation of the

Individual Petidioners” intent tr arhitrate, Accordingly, Petittoners” petition 1 granted with respect

to the Individual Petitioners.?

[The remainder of this page is imtentionally leff blank|

* For the foregoing reasons, Respondents argument that thele claims against the Petitioners must be arbitrated
becansc they arc inextricably linked with claims subject to arbitration s similarly unsuppoted.
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B. Poitigners’ Petition is Granted with Kespect 1o the NWon-Signatory Petitioners

As discussed supra, Respondents argue that the Non-Signatory Petitioners are bound 1o
arbitrate through the theonies of agency, veil piercing/alter ego, and estoppel (NYSCEF Doc, 18
at 11).

i Principles of Agency Law do Not Bind the Non-Signatory
Pctitioners to Arbitration

[t is well established that “ajn agent acling within the scope of 11s autherly may bind a
principal to arbitration™ (Jefferics & Co. v fafinity Equities § 11O, 66 AD3d 540, 542 J1st Dept
20097).

Here, Respondents arguc thai the Non-Signatory Petitioners “are subject to the Arbitration
through the acts of their agents and the controlling and oppressive sharcholders, Mitchel [sic]
Banchik and Michek Ashe [sic]... and their wholly owned management entitics for of [sic] the
asscts held by the Respondents” (NYSCFEF Daoc. 18 at 12). Althouph Respondents argue that
Petitioner MNM2 Management Inc. executes agreements as agents “on behalf of Respnndenls""
this assertion {3 unsupported by any documentary evidence or citation to the record (NYSCEF
Doc, 18 at 12},

As such, the Court finds that Respondents have faited to proffer the requisite clear and
unequivocal mamlestation of intemt to arbitrate, sufficient to deprive Petitoners of therr right to

resort to the Courts (Mionis v Bank Jufius Baer & Co., 300 AD2d 104, 109 [ 15t Dept 20021,

| The remuinder of this poage Is inrentionaliv feft blank)
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il The Aler-Ego/Veil-Piercing Exception does Noi Bind the Neon-
Signatory Pctitipners to Arbitration

The Court of Appeals has heid that:

courts have created an “alter-ego’ exception, compelling the “alter
epgos’ of a signalory to arbitrate...[l'This exception apphies...in
determining whether @ non-signatory to an achitration agreement
shoutd be bound by it. .. Those secking 1o pieree a corporate veil or
course bear a heavy burden of showing that the corporation was
dominated as to the transaction altacked and that such domination
was the instrument of fraud or otherwise resulted m wronglbul or
ineyuitabie consequences. . Evidence of domination alone does not
suffice without an additional showing that it led to inequity, fraud or
malfeasance {TNS Holdings Ine. v MET Sec. Corp, 91 NY2d 335,
346 | 1998]).

As the alter-ego exception enables a party to compel the altcr-cgos of a sipnatory o
arbitrate, it gocs without saying that the agreement ofl the allegedly controlling signatory to
arbitrate must be established in order to imputc that agreement onto any of their alleged alter-cpos.
Here, as discussed above, Respondents have [aled to meet their heavy burden of showing a clear
and unequivocal manifestation of the Individual Petitioners iment (o arbitrate and have lailed to
profter documentary cvidenee showing an arbitration agreement between Respondents and the
Individual Petitioners. Without a showing that the Individual Peutloners were signatories to any
arbitration agreemcent with Respondents, it cannot be cstablished that the Non-Signatery

Petitioners are bound as alter-egos of the Indoadual Petitioners.

Lii. Principles of Estoppel do ol Bind Petitioners to Avbilration

It 15 well established that a “nonsignatory to an agreement containing an arbitration clause
that has knowingly recelved direct benelits under the agreement will be cquitably estopped from
avolding the agreement’s obligation w arbitrate™ (HR I Consy. LLC v Mevapolitan Transp. duth.,
33 AD3d 568, 369 [lst Dept 2006]). However, *|w]here the benelits are merely ‘indirect,” a

nonsignatory cannot be compelled to arbitrate & claim. A benchit s indirect where the nonsignatory
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exploits the contractual eclation of the parties, but not the agreement itself™ (Metier of Belzberg v
Verus Invs, Holdings Inc.. 21 NY3d 626, 630 |20H3 |} In distingnishing between direct and indirect
benefits *|tlhe guiding principle is whether the benefit gained by the nonsignatory is one that can
be traced directly Lo the agreement containing the arbitration clause™ (/4 at 633).

In order to bind the individual Petitioners to arbitration on estoppel principics, Respondents
niust demonstrate that the Tndrvidual Petitioners derive direct benefits from an ﬁgreemcnt that
containg an arbitration clause (Jd. ). Here, Respondents argue thal the Individual Petitioners are
receiving “a dircet benetit from the poverning agreements containing the arbitration clause™
(NYSCEF Doc. 18 aL 13). Specthcally, in their Memorandum of Law in Opposition 1o Petitioners
Moation, Respondents contend that »[rlevenue generated by the Property is patd te the Partnership’s
partners, including the [.1.C, as distributinns. ‘That money is the LLC’s sode source of income. The
| [ndividual Petitioners] as a member of the LLC, reccive| | a portion of that revenue in the form ol
distributioms™ (fg ). [t 15 unclear from Respondents™ Menjorandum ol Law what “Property™ and
what “LLC"™ Respondent’™s counsel is relerming io. Further, while Respondents contend that the
Individual Petitioners reccive a direet benefltl from governing agreements comtaining arbitralion
clauses, Respondents latl 1o cite 1o or to annex any documentary evidence of governing agreemenis
that confor such benefits upon the Individual Petiioners and also contain an arbitration clause.

The Court ftnds that Respondents have failed to provide the requisite evidence of the
[ndividual Petitioners’ “unequivocal intent 1o arbutrate™ or Petitioners” dircet benefit from an
agrecment conlaining an arbitration provision, sufficient to deprive Petitioners of their right to
resort to the courts. In light of the foregoing, Petitioners” application for a permanent stay of the

Arbiitation as between Petitioners and Respondents is granted.
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Accordingly, it is hercby,

ORDERED that Petitioners MNM2 Managemient inc., 1982 N, Clyboum Partners LLC,
442 Amsterdam Real Estate Corp., 300 East 76th Street Partners LI.C, 109 MacDougal Strest
Partners LLC, 430 Amsterdam Partners, 1.1.C, 2048 West Armitage Partners FLC, 1939 West
Chicago Ave Partners LLC. Mitchell Banchik, and Michael Asch’s Petition for an Order granting
Petitioners a permanent stay of the Judicial Arbitration and Mediation Service Arbitration bearing
Case No. 5425001 778 as between Petitioncrs and Respondents, 15 granted; and it is further

ORDERED that counse] for Petitoners shall serve a copy of this Decision and Order upon
Respondents and the arbitral tribunal within 30 days from the date of issuance; and it is further

ORDERLD that the Clerk of the Court 15 Directed to enter judgment accordingly.

This constitates the Decision and Order of the Courl.
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