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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. MARY V. ROSADO PART 33M
Justice
==X INDEX, NO. 158506/2016
JOSHUA MARTINEZ,
MOTICGN DATE Q1262023
Plaintiff,

MOTION SEGQ. NOD, Q0B

_'qu_

1380 HOUSING DEVELOPMENT FUND CORPORATION,
WINNRESIDENTIAL {NY) LLC WFHA KING BOULEVARD

LP. INFINITI E5C FLUMEING CORP., ERIN DEC!SION + ORDER ON
CONSTRUCTION AND DEVELOPMENT CO | ING, EASCO MOTICN
BOILER CORP.
Defandant.
- e L — X

The following e-filed documents, listed by NYSCEF document mumber (Motion (061 1, 49, 54, 58178,
175, 180, 181, 182, 183, 184, 185 186, 187, 188, 18%G, 190, 191, 192, 193, 104, 195 198, 187, 198, 149,
200, 201, 202, 203, 205, 210, 233, 234, 235, 236, 237, 238, 244 248, 240, 250 257 260, 261, 2682, 283,
264, 265, 266, 267, 268, 269 270, F71, 2T2, 273, 274, 2¥6, 276, 201 267V, 298 299 308, 312, 313 318

werg read on this motion to/for JUDGMENT - SUMMARY

Upon the forepoing documents, and after oral argument which wok place on August 29,
2023 with Xavicr Johnson, Esg. appearing for Plaintiff Joshua Mattinez (“Plaintiff™), Peter C.
Lucas, L'sg. appearing tor Defendant Frin Construction & Development Co., Ine. (“Lrin™), and
Cowrtney Swartz appearing {or Defendants/ Third -Party Plaintiffs 1380 Housing Development
Fund Corporation {*1380™, WEFHA King Boulevard L.P. {(“WFIIA™), and Winnresidential (NY}
LIC *Winn")together the “1380 Defendants™ 1380 Defendants and Frin hercinatier referred o
collectively as “Defendants™), the 1380 Defendants’ motion for an Order granting summary
judgment in favor of 1380 Delendams, (1) dismissing Plaintiff Joshua Martinez’s (*Plaintifl™)
common law negligence claims, Labor Law § 200 claim and Labor Law 24 {#) claims; {2) granting
the 1380 Delendants summary judgment on their cross-claim for contraciual and/or common law

indemnification and for breach of contract as against Defendant Enn Construction Development
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Co., Inc. (“Erin™} and (3) dismissing Lrin’s cross-claims for common law indemnification and
contribution against the 1380 Defendanis, is pranted in part and denied in part. Plaintiff's eross-
motion for an Order granting Plaintiff summary judgment against the 1380 Defendants and
Defendant Erin {together “Defendants™) on PlaintilT™s Labor Law 2401} cfaim is denied.

L. Background and Procedural History

‘The procedural and factual background of this case was recited in the Decision and Order
of this Court dated March 7, 2024 {(NYSCEF Doc. 318) which is hereby incorporated by reference.
For convenience, a synopsis of the procedural history relevant to this motion is provided herein.

Plainult commenced the within Labor Law action by filing a Summons and Verified
Complaint on October 10, 2016 (NYSCEF Doc. 1), Subsequently, Plantifl filed an Amended
Complainl on February 12, 2018 alleging violations of Labor Law Sections 240(1), 241(6), and
200 (NYSCET Doc. 49).

On Apnt 24, 2018, Lrin filed a Verified Amended Answer asserting cross-claims agaimnst
the 1380 Defendants, Infiniul Ese Plumbing Corp., Windsor Mechanical Corporation ("Windsot™),
LEASCO Botler Corp and Enn for contractual and common-law indemnification and breach of
contract {NYSCEF Doc. 543,

On June 13, 2018, the 1380 Defendants filed a Verilied Answer asserting cross-claims
agains! Co-Defendants Infinity, Windsor, lirin, and Fasco for contractual and common-law

indecmunificarion and contribution, and breach of contract (NYSCEF Doc. 58).

! Plainuffs caims were discontinued as against Tefendant Windsor by Stipoulation of Discontinuance duied March
L5, 2017 {NYSCEF Do, 209), Plaintifl™s claims were subsequently discontinued as against Defendants [nfinity and
Easco pursuant 1o Slipulations of Discontineance deted October 23, 2020 aod April 20, 2020, respectively
{(MYSCRF Do, 2100
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Cn January 26, 2023 the 1380 Defendants brought the instant motion for an Order granting
summary judgment in lavor of the 1380 Defendants (1) dismissing IMaintiff’s claims under Labor
Law 200 and 241(6)°, as well as common law negligence as against the 1380 Defendants; (2)
granting the 1380 Defendants summary judgment against Delendant Lirin on their cross-claims for
contractual and/or commen law indemnification and breach ol contract; and (3) dismissing
Defendant Erin’s cross-claims ay against the [ 380 Defendants (INYSCLET Doc. 1783, On February
14, 2023, Plaintitf {filed a cross-motion lor an Order granting Plaintiff summuary judgment against
the Defendants on their Labor Law 240{1) claims (NYSCEL Doc. 234},

II.  Discussion

Summary judgment 1y a drastic remedy, to be granted oniy where the moving party has
tendered sufficient evidence to demonstrate the absence of any material issues ol fact.” (Vega v
Restani Const, Corp, T8 NY3d 499, 503 |2012]). The moving party’s “burden is a heavy one and
on a motion for summary judgment, facts must be viewed in the light most favorable to the non-
moving party.” (Jacobsen v New York City Health gnd Hosps. Corp., 22 NY3d 824, 833 [2014]).
Once this showing 1s made, the burden shifts to the party opposing the motion to produce
evidentiary prood, in admissible Torm, sufficient 1o eslablish the exastence olMmaterial issues of Tacl

which require a tnal. {See e g, Zuckerman v City of New York, 49 NY2d 557, 562 [1980%

03/13/2024

Pembertnn v New Fork City Tr. Aufh,. 304 AD2d 340, 342 [Lst Dept 2003 ]). Mere conelusions of

law or fact are insufficient to deleat 3 motion for summary judgment (see Banco Popular Norih

Am, v Ficrory Tond Myt Tnc,, 1 NY3d 38] |12004])

| The remainder of this page ix intentionally lefi blunk)

= Plainufi™s Labor Law 24 1{6) claims were previousty dismissed pursuant to this Conrt’s Decision and Grder on
bolion Seguence 5 dated March 7, 2024 (NYSCEY Doc. 318). As such, the 1380 Defendants’ motion to dismiss
Flaintifi™s Labor Law 24 [{8) claims i denied as moot,
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AL The 1380 Detendanty” Motion for Summuary Judgment Dismissing Plaintiff’s Common
Law Neoligence and Labor Law 200 Claims as Against the 1380 Defendants is Granted

Section 200 af the Labor Law “is a codilication of the commeon-law duty imposed upon an
owner or general confractor W provide construction site workers with a safe place 10 work.”
(Comes v N Y. State Flee & Gas Corp., 82 NY2d 876, 877 [1993]).

The First Department has held that to prevail on a claim pursuant to Labor Law 200 or
common law negligence a “plaintiff must demonstrate that defendant had the anthoriiy to *conirol
the activity bringing about the injury to cnable it o avoid or correct an unsafe condition” (Singh v
Black Digmonds LLC, 24 AD3d 138, 140 [1* Dept 2003) citing { Rizzito v 1. 4. Wenger Contr. Co.
92 NY2d 343, 352 [1998]). Further, it 1s well established that on a motion for summary judgment,
a plainti{l abandons a claim by failing to address in s opposition papers the defendant’ s arguments
in support of its motion seeking dismissal of that claim {scc Jamie Ng v N¥YU Langone Med Crr,
157 ABX3d 349, 550 |15t Dept 2018] holding that “Plaintif®s {wilure 10 oppose so much of the
motion as sought dismissal of the lack ol inlormed consent claim, constituted an abandonment of
the claim™) {sce also Saidin v Negron, 136 AD3d 458, 459 | 1st Dept 2016] holding that “Plaintiff
abandoned his claim against the individnal police officer by failing to oppose that part of the
motion to dismiss the claim as against him™).

Here, the 1380 Defendants contend that they are entitled to sumimary judgment dismissing
PMaintiff’s labor law 200 and common law negligence claims “since there is no evidence and no
issues of fact that the 138 Defendants did not supervise, direct, or control the means and methods
ol the plaintiff"s work, nor did the 1380 Defendants cause or create the alleged defective condition”
(NYSCET Doc. 180 at Y 57). Plaintiff declined lo oppose the portion of 1380 Defendants’ motion

seeking dismissal of Plaintilf’s ¢laim for common law negligence (INYSCLF Doc. 260). Further,
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in response to the 1380 Defendants’ motion, Plaintiff “agree(d] to discontinue the common law
and Labor Law § 200 claims as againsi the 1380 [Defendants]” {NYSCEF Doc. 248 a1 7 7).
Accordingly, Plaintif’s Labor Law 200 and common law negligence claims are dismissed
as against the 1380 Defendants.
3. The 1380 Defendants” Maotion for Summary Judgment Apainst Defendant Erin on their

Cross-Claims {or Contractual/Common Law lodemnilication and Breach of Contract
Claims 1s Denied '

Erin {atled to submit any opposition to the 1380 Defendants motion for summary judgment.
However, the Frrst Department has held that “where a party [ails to submit opposition to a motion
for summary judgment, the court is required 1o *assess whether the moving party has fulfilted s
burden of demonsirating that there s ne genuine issuc of material fact and its entitlemeut to
judgmeni as a matter of law™ {Ramos v City of New York, 61 AD3d 51, 37| 1st Dept 2009] quoting
Vi, Teddy Bear Co. v 1-800 BEARGRAM Co., 375 F3d 241, 244 {24 Cir 2004]).

1. The 1380 Defendants” Motion for Summary Judgment Against Defendant
Lrin on their Cross-Claims for Common Law Indemniiication 1s Denied

Il s well established that a claim for common law indemmnification should be dismissed
where the defendant “was not actively at faull in bringing about the damages caused to
plaintfiand it did not exercise actual supervision or control over the damage producing work™
{87 Chambers, LLC v 77 Reade, LLC, 122 AD3d 540, 542 [1st Dept 2014}). As stated in this
Court’s Deeision and Order on Motion Sequence 5 dated March 7, 2024, “material questions of
fact remain regarding whether or not Plaintiff's injury causing work was within the scope of the
climney insiallation work desigrated to Windsor by Erin, and thus, whether Enn pussessed the
requisite authority to control the Injury causing activity™ (NYSCEL" Doc. 318 a1 8). Accordingly,
the 1380 Defendants motion for summary judgrient against Lrin on their cross-claim for common

law indemmification is denied.
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il The 1380 Defendants’ Motion for Summary Judpment Against Defendant
Erin on thelr Cross-Claim for Contractual Indemnification is Denied

Preliminatily. the 1380 Defendants’ motion for sumniary judgment apainst Lirin on the
1380 Defendants’ cross-claims for contractuai indemmificatton 15 nol opposed. Enn fatled Lo
submil any papers In opposition o the 1380 Defendants’ motion, and although Plaintiff submitted
papers in partial opposition to the 1380 Defendants’ motion, Plantifl explieitly states that
“plaintiff takes no position concerming the contractual claims and the obligations to defend and
indemnity™ (NYSCLET Doc., 248 ar 9 5.

The Court ol Appeals has held that *|a] parly 15 enttled to lull contractual indemmfication
provided that the ‘intention to indemnify can be clzarly implied from the language and purposes
of the entire agreement and the surrounding facts and circumstances™ {(Dvzewinski v Aflantic
Seaffold & Ladder Co., ?'E_] WY2d 774, 777 [1987) quoting Margolin v New York fife Ins. (o, 32
NY2d 149, 153 {19737,

Here, the 1380 Defendants contend that they are entitled to comtractual indemmilication
from FEnn pursuant 1o a Standard Form of Agreement Between Owner and Contractor (the

“Contract’™), executed by WA as Owner and Erin as Condractor (NYSCEF Do, 187 al 66).

[The remainder of this page is intentionally left blank]
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With respect to indemnilication, Section 3.18.1 of the Coniract states that:

To the fullest extent permitted by law the Contractor jErnin
Construction] shail indemnity and hold harmless the Owner 11380
Defendants), Architect, Architeel's consultants. and agents and
cmployees of any of them from and against claims, damages, losses
and expenscs, meluding but not limited to atlomeys' fees, arising out
of or resulting from performance of the Work, provided that such
claim, damage, [oss or cxpense is attributable to bodily inpury,
sickness, disease or death, or to injury 1o or destruction of tangible
property (other than the Work itself), but only to the exteni caused .
by thc negligent acts or omissions of the Contractor, a X
Subcontractor, anvone dircetly or indirectly employed by them or
anyonc tor whose acts they may be liable. repardless of whether or
not such claini, damage, loss or expensc 18 caused 1 part by a party
indeminified hereunder (NYSCEF Doc. 187 at 43).

The 1380 Defendants comtend that the indemnification provision in the Contract is
triggered because Plaindift’s incident arose out of the work that Enn subcontracted out to Windsar,
and Plaintiff’s injurics were duc 1o the negligence of Windsor (NYSCLT Doc, 181 at 8). Howcver,
as outlined in the Court’s Decision and Order on Motion Scquence 5 (NYSCEF Doc. 318}, material
questions of fact rematn regarding whether PlaintifT s injury causing work was within the scope of
the chimney installation work designated to Windsor by Lrin. Accordingly, the 1380 Delendants
motion for summary judgment against Erin on their cross-claim for contractual indemnitication is
denied.

1ii. The 1380 Defendants Motion for Summary Judgment Against Erin on the
1380 Detendants” Cross-Claim for Breach of Contract is Denicd

It is well established (hat “[a] party moving for summmary judgrment on its claim lor failure
Ly procure lnsurance meets its preima foefe burden by establishing that a contract provision
reguiring the procurement of insurance was not complied with. .. The burden then shifts to the
opposing party, who may raisc an issue of fact by tendenny the procured insurance policy in

opposition to the motion™ (Benedeito v Hyait Corp,, 203 AD3d 505, 300 [1st Dept 20223).
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Pursuant to the Section [1.1.1 of the Contract between Frin and the WELLA, Lrin was
obligated (o procure insurance for the benefit of the 1380 Defendants {NYSCEF Doc. 187 at 53),
Specitically, the Contract states that:

[Tihe Contractor shall purchase from and maintain in a company or

companics lawfully authorized o do business in the jurisdiction in

which the Project is located such insurance as will proteot the

Contractor from claims sct forth below which may arise out of or

result from the Contractor's operations and completed operations

under the Contract and for which the Contractor may be legally

liable, whether such opcrations be by the Contractor or by a

Subcontractor or by anyonc dircetly or indirectly employed by any

of them, or by anyone for whoese acts any of them may be liable

(NYSCEF Doc. 187 at 55).
The Certificate of Insurance issued to Lrin indicates that WEHA is named as an additional insured
under Lrin’s applicable policy (NYSCEF Doc. 187 at 83), Despite this, the 1380 Defendants
conlend that Enn “has failed to defend and provide additional insured coverape to the 1380
Defendants,” in breach of the Contract (NYSCEF Doc. 181wt 11).

The First Department has held that an insurer’s refusal to indemmly or lender coverage is
not prool of a fatlure 1o procure insurance (see Sicilia v Ciry of New York, 127 AD3d 628 [1st Dept
2015]). As the 1380 Defondants’ claim for breach of contract against Lirin is solety based on Frin's
allcged “failure to defend and provide additional insured coverage,” the 1380 Delendants have nol
met their prima facic burden of establishing that a contract provision requiring the procurement of
insurance was nol complied with. Accordingly, the 1380 Delendants’ motion for summary

judgment against Lrin on the 1380 Defendants cross-claim for breach of contract for failure to

procure insurance, 1s denied.

| The remuinder of this page iy infentionally left blank]
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C. The 1380 Defendants” Maotion lor Sumimary Judgment Dismissing Frin's Cross-Claims
for Common Law Indemnification and Conlribution is Denied

The First Department has held thal a defendant is entitted to summary judgment dismissing
a cause of action for common law indemnification when cither 1) the party seeking indemnification
was 1sell’ negligent, or 2} the defendant is frec from negligence (Correia v Professional Data
Mgmf., fnc., 259 AD2d 60, 65 [1st Dept 1999] (holding that “the one seeking indemnity must
prove not only that it was not guilty of any negligence beyond the statwtory liability but must also
prove that the proposed indemmior was guilty of some negligence that contributed to the causation
ofthe accidcnt”j_ Further, the Court of Appcals has held that *[a] claim for contribution exists only
when lwo or more tort-feasors share in responsibility for an imgury, in viclation of duties they
respeetively owed to the injured person™ (Smith v Sapienza, 52 NY2d 82, 87 [1981]).

Here, the E380 Defendants arguc that they are entitled to dismissal of Erin’s cross-claims
for common law indemnification and contnbution because “[tlhere is no active neghgence on the
part of the 1380 Detfendants, |and ] Frin Construction was demonstrably neghgent™ INYSCET Doc.
181 at 12).

This Court’s Deeision and Order on Moton Sequence 005 {NYSCEF Doc. 3t8) denied
Plaintiff"s cross-moton for summary judgment against the [380 Delendants for violation of their
slalutory duties imposed by Labor Law 240{1} on the ground that material questions of [acl remain
regarding the source of Plaintiff's injuries (NYSCEF Doc. 318 at 10-12). Without a resolution of
this factual issue. the 1380 Defendants cannot sufficiently demonsirate that they are free from
negligence. As such, the 1380 Defendants motion for summary judgment disnissing Enn’s cross-

clatms for common law indeminificaton and contribution is denied.

[Yhe remainder of this page is intentionally lefi blavk]
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> Plamut’s Cross-Motion for an COrder Granting Plaintiff Summary Judgment Apainst
Detendants on Flaintiff's Labor Law 240(1) Claim 15 Dended

CPLR 3212(a) requircs that summary judgment motions “be made ne later than one
hundred twently days afier the filing of the note of issue, except with teave of the court en good
cause shown.” The Court of Appeals has held that “"CPLR 3212(a) requires a showing of good
causc for the delay in making the motion — a satisfuctory explanation for the untimeliness — rather
than simply pernitting meritorious, nonprejudicial filings, however tardy.. . No cxcusc at all, or a
perfunclory excuse, cannot be "good cause’™ (Brill v City of New York, 2 NY3d 648, 652 | 2004 ).

Here, the 120-day deadline for the filing of summary juﬂgmcnt motions was .]"anuary 21,
2023, acerming from the hifting of the stay on the note of issue which occurred automatically on
Octoher 1. 2022, pursuant to the So-Ordered Stipulation filed August 22, 2022 (NYSCEL Doc.
175). Plaintiff did not filc their cross-motion sceking summary judgment until February 14, 2023
(MYSCEL' Doc. 234}, Further, Plaintiit has falled io provide the Court with any explanation for
their untimeliness in bringing his cross-motion. As Plaintiff"s cross-motion for summary judgment
was not timely filed pursuant to CPLR 3212(a), and Plaintitf failed to provide the Court with any
explanation for the untimieliness, Plaintif™ s cross-motion for an Order Granting Plaintiff summary
Judgment apainst Defendants on Plaintif1®s Labor Taw 240{1) claim, is denied,

Aceordingly, il is hereby,

ORDERED that Defendants/Third-Parly Plaintiffs 1380 Housing Development Fund
Corporation. WFHA King Boulevard LL.P., and Winnresidential {NY) LLC’s motion for an Order
gratting sutnmary Judgment against Plaintifl Joshua Maninez dismissing Plaintiff s commeon law

neglipence and Labor Law § 200 claim, is pranted; and it is further
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ORDERED that Defendants/Third-Parry Plaintiffs 1380 Housing Development lund
Corporation, WFHA King Boulevard [P, and Winnresidennal (NY) LLCs motion for an Order
sranting summary judement against Plaintiff Joshua Martinez dismissing Plaintift s Labor Law
241(6) claim, s demied as moot, and # is lurther

ORDERED that Defendants/Third-Party Plaintilfs 1380 Housing Development Fund
Corporation, WFHA King Boulevard [P, and Winnrestdennal (NY) L1.C’s motion for an Order
granting  summary  Judgment on thelr cross-claims for contractual andior common law
indemnification and breach of contract as against Defendant Erin Construction Development Co.,
Ine. is denied; and i1 s further

ORDERED that Defendants/Third-Party Plaintiffs 1380 Ilousing Development Fund
Corporation, WEFHA King Boulevard 1L.P., and Winnresidential (INY)Y LLC’s maotion for summary
Judgment dismissing Defendant Erin Construction Development Co., Inc.'s cross-claims lor
common law indermnification and contribution, is denied; and il is [urther

ORDIERED that Plaintiff Joshua Martinez’s cross-motion for an Order granting summary
judement in Plaintiff's favor and apainst Defendants/Lhird-Party Plaintiffs 1380 Ifousing
Development Fund Corporation, WFHA King Bouolevard [P, Winoresidential (NY) LIC, and
FErn Construcnon Development Co. on Plaintifi"s [abor Law 24001} claim, is denied; and it 13
tfurther

ORDERED that on or before April 2, 2024, the remaining parties are directed to submit a

proposed Status Conference Order to the Court via c-mail to SIC-Par33-Clerki@nyveourts.gov. 1t

the partics are unable 10 agree to a proposcd Statns Conference Order, the parties arc directed to
appear for an in-persen statis conference with the Court in room 442, 60 Centre Street, on April

3. 2024 ad 9:30 a.m.; and it {5 further
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ORDERELD that within ten (10} days of entry, counsel [or Movant shall serve a copy of
this Deciston and Order with nolice of entry upon all parties to this action; and it is further
ORDERLI that the Clerk of the Court is directed to enter judgment accordingly.

This constitutes the Deciston and Qeder of the Court.
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