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.HONQ~BLE FRANCO(~ A. RIVERA 
-------~------. -·------------:------------------------------------x-
.ERYK WDOWIAK (A.K.A. .ERIC DOVIAK} 

~ -agai11st - . 

MICHAEL THEWITT and :MICHELLE J ANDERSON 

Respondents. 
--------------------------------- ·-- ·----·---· ------------.~x 

At.an IAS· Term, Part 52 of 
the Supreme Cou_r;t of the 
State of New· York, h~ld in 

· anci for the County of Kings. 
atthe Courthouse, at Cfvit 
Center;, Br:ookiyn)N~w-York~ 
on the I 4th day of M~ch 
2024, 

DECISION -& ORDER 

index.No,: -559/2023 

Ms. 4 

Recitation in·accnrdance· with CPLR.2-219 of the.papers.considered on·the·noHce·of 
motfo11, filed. on January 161 2024, undenhotfon_sequence hwnbet fou(~by petitioner Eryk 
Wdowialc for an·ord.er purs~ant to Part 130 .of Tide 22 ofthe New York. Codes, Rules, 11nd 
Regulati<ins~ granting· an award of costs and imp9si'ng: sanctions for the frivolous co:ndu_ct irt: (he 
resp~ndents' cross-motion. Th_e motion i~ opposed. 

-Notice ofmotion 
-Affidavit in support 

Exhibit-0 
.. Me~orandu:m.. of.law ,in. opposition 
,Memorandw_n Q:f{awin reply 

Exhibits Q-tJ 

LAW AND APPLICATION, 

"CPLR 2214. (a) provides that-a·notic.e of motfon· shall specify· the time ·and place ofthe 

hearing OQ the jnotion,:the supporting-papers upon which the ~otion is based,.the-re.lief 

demanded and the grounds 'd\erefor" (Abizadeh vA/;izad~ft. 159-A.D3d 85(>, 857 [2d Dept .2018])_: 

CPLR 2214(c) requires the moyingparty to furnish to the court a.II other papers notalready in 

the possession·of the court necessary 'to the considerati.on of the questions involved (see Alfi lo v 

Perpigrtano, 225 AD2d 723, 724 [2d Dept 1996]). 

'.I [* 1]
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The petitioner's motion papers consi_st ofa notice of motion, ail afiidavit in support,. 

s.everal anqexed <!Xhibits; and a memorandum of law in reply. The petitioner's affidavit in 

suppClrf refers to pne annexed .exhibit labeled e~ibit 0. Exhibit O is purporte?d to be a tweet 

· .from New YorkState Attorney General Letitfa James issued on Janua:ry 1 I, 2024. The. tweet is 

redacted. Petitioner also filed .six exhibits labeled p·through and including U. The petitioner's 

affidavit in support did not explaitf why these exhibits wen: annexed. 

Pe.titioner seeks sanctions based on cillegedly frivolous corrduct in respondents' cross 

· rnotioiL Petitioner explains in his affidavit in support that the frivolous conduct is respondents' 

misrepresentation of a rn_aterial fact by describing grievanc~ hearings as disciplinruy hearings. 

Contrary to CPLR 22.14 (c) petitioner did not anilex the defendant' 1l 'cross 111otion papers 

as part·ofthe instant motion. The case was recently convertedinto the NYSCEF system, but the 

cro~s :rp.otionreferred to by thepfa.ii1tiff was not filed _underNYSCEF. The cross motio·n 

containing the purportedly frivolousmisrepresent;,ltion was a necessary document for · 

consideration ofthe questions involved. The motion may be denied for.this reason alone. · 

Pursuanno the Rµles ofthe Chief Administrator of the Courts Part 130 as setforth in 22 

N.YC.R.R. § 130-1.1, the courtmay·award to any party or attorney in a civiimatter cost in the 

form ofreimburseine:ttt.for actual expenses reasonably incurred and reasonable attorney fees, 

resulting from frivolous coil.di1tt 

"For the purpose of this, Part, cond:uct is frivolous if: (1) .it is completely without merit in 
·' 

law and c_annot be supported by a reasonable argument for an extension, -modifi_cation or reversal 

of existing: law; (2) it is un.dertaken primarily to de fay or pro Jong the re.solution of the litigatio_n, 

ot to harass.or-maliciously injure another; or(3) it-ass~rts material factual statements-that are 

faise" (Rules of.the. Chief Administrator of the 'Courts (22 N:Y .C .R.R.) 130~ 1.1_ ). If a court 
.. . . 
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awar~s'costs ot"·sanctio~s,. it must be done i_n.a wtif;ten c;lec'isiop setti:ng:_foqh the offending 

conduct, why that cpnduct.ha~---b~en deemed frivoloµs,.anq why th~ _am_~Wlt.awaroed is 

appropriate. The decii;iorr as to w.tie~er to award. sanctions -is within the s~und discretion of the 

-court (Cassagnol v Village of Hempstead;'.·214 A-,D;3d 766, 7.69 (2d: Dept<2b23J citing Sirunb, 

New York State Bd. o/Elections_, 126 AD3d 779,.781 (2dDept 201:5)_; see Matter ofG/dtier v 

-Glatze1\73 AD3d-1 l 73, 1175 [2d:Dept 20lOJ,_dtii1g.Wagner v Ga/dberg, .. ';.93 A.2d 527,528 [2d 

Dept:~002]). 

To impose- sanctions, the court m1,1.st fii1d th~t the offending party's -motion ass.erts · 

material falsehood$ or: is witj1.0ut leg;il merit ~nd undertaken prfrnaiily to delay ·or prolong-the 

litiga,tion; oi;-. to harass. or maliciously injure· another (Premier Capita/. v £!anion Realty Cmp.,- 299 

AD2d 15.8 "[ist Dept:2002]) . 

.. In"·determining. whether the conduct undertaken was :t"dvolous,the c:·ourt shal~ consider, 

·among other issues the circu111stance$ un,der which th.e··condttct took place; iti_¢luding tlie.tim<; 

.;:lvailabl~ for inve~tig~ting the..legal or.factual basis of th~ conduct, al)d whether or not the. 

condu~t was continuedw])en.it~ la~~ o_flegal or factual basis was· appar~nt, should have·been 

apparen1,.,or was-brought to _the attention of couns.el or the. party'' (Marrero v New °York City Ti-. 

Autiz,, 1:so AD3"d 1097 [2d.Dept 2017) ,citing 22 NYCRR 1"30-1: 1 [cl). 

In the. "instant action, the. pc;,t1tion~t does not ·alle_ge_ any atition by the responde_p.ts th:at 

·C"Ould he rec~gni_zed &s. frivolou~ or haras$itlg ~ehavif:ir . 

.CO~CLT)SION 

The motion by petitioner Bryk Wdowiak filed .under motion sequence_ m.unber four, °for an 

ordt;Jr pursuant to Part 130 of Title 22 oftheN!=lw York Codes, Rules and Regulations; grantin~ 
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an _award or cos.ts and imposing sanctions ·for the frivolo_us conduct in the ·cross.:motlon of 

_ ,resportdents Michael-T Hewitt and Michelte-i Anders:on..is ·denied. 

The'foregoing constitutes the decision and order ofthis Court .. 

ENTER: d~~A-b 
. . _,,, ) 

J.S:c. 
flON~ FRANCo'IS A RtVERA 
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