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Atan IAS Term, Part 52 of

the Supreme Court of the |

State of New York, held in : |
+ and for the County of Kings,

at the Courthouse, at Civie

Center, Brooklyn, New York, -

or the 14" day of March !

HONORABLE FRANCOIS A, RIVERA 202¢.
ERYK WDOWIAK (A K A ERIC DOVIAK) X DECISION & ORDER . l
Petitioner, Index No: 559/2023 |
-~ against - M. 4 . i

_ MICHAEL THEWEI'T and MICHELLE J ANDERSON ' !

Resparndents.
- S, " | |

Recitation in-aceordance with CPLR 2219 of the papers. considered on the notice of |
‘motion, fited on January 16,2024, under tiotien sequence humbet fout, by petitioner Eryk
Wdowiak for an-order pursuant to Part 130 of Title 22 of the New York Codes, Rules, and ' i
Regulations, granting an award of costs and iriiposing sanctions for the frivolous conduet in the :
respondents’ cross-motion. The motion is opposed.

-Notice of motion ' . _ - |
~Affidavit in support ‘ -
Exhibit O ‘
-Memorandum of law in apposition _ _
-Memorandum of law in reply ‘
Exhibits Q-U
LAW AND APPLICATION : ' !
“CPLR.2214 (a) provides that anotice of motion shall ‘speci'fy' the time and place of the
hearing on the motion, the supporting: paperslupon which the motion is baséd, the relief
demanded aid the grounds therefor” (4bizadeh v Abizadeh, 159.AD3d 856, 857 [2d Dept 201 &)):
CPLR 2214 (¢) requires the moving party to furnish to the court all other papers not already in

the possession‘of the court necessary 1o the consideration of the questions involved (see 4 lizio v

Perpignano, 225 AD2d 723, 724 {2d Dept 1996]).
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The petitioner's motion papers consist of 2 notice of motion, an affidavit in support,.
several annexed exhibits, and a memorandum of law i nreply. The petitioner’s affidavit.in

support reférs to one annexed exhibit labeled exhibit O. Exhibit O is purported to be a tweet,

- from New York State Attorney General Letitia James issued.on January 11,2024, The.tweet is

redacted. Petitioner also filed six.exhibits labeled Pthrough and including U. The peiitioner’s
‘affidavit in support did riot explain‘why these éxhibits weré annexed.

Petitioner seeks sanctions based on allegedly frivolods conduet in respondents’ cross

" motion. Petitioner explains in his affidavit in support that the frivolous conduet is respondents’

misrepresentation of a material fact by describing grievance hearings as disciplinary he_ari'nés .

Confrar;y- fo CPLR 2214 (c) petitioner did n;)t- annex. the deféndan't"sfcross motion papers.
as part-of 'the- in'star;t nmiotion. The case was recently converted into the NYSCEF systéem, but the
cross motion referred to by thé'pléimi'ff was not filed ];lnder'NYSCE;F. The cross motion
containing the purportedly frivolous misrepresentation was a necessary document for -
consideration of the questions involved. The motion may be denied for:this reason alone. -

Pursuant te the Rules: of.'-the. Chiéf‘Adnﬁnistrator'of the Courts Part 130 as set forth in.22
N.Y.C.R.R. §130-1.1, the court may award ta any party-or aftorney in a civil-matter cost inthe-
form of reinibursement for actual expenses r‘éasc;nabl-y'incurred and reasonable attorney fees,
resulting from frivolous conduet,

“For the purﬁosc of this: Part, conduct is ftivolous if: (1) it is completely without merit in
law and cannot be supported by a reasonable.-argﬁmcnt far an extension, modification or reversal
of existing law; (2) it is undertaken primarily to defay or prolong the resolution.of the litigation,
of to harass or maliciously injure another; or (3) it asserts material factual statements that are

false” (Rulés of the Chief Administrator of the Courts (22 N.Y.CR.R) 130-1.1). Ifacourt
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awards ‘costs of sanctions, it must be done in a wiitten decision setting forth the offénding
coriduct, why that conduct hasbeen deemed frivolous, and why the _am;:}unt, awarded is
appropriate. The decision as to whether to award sanctions is within the sound discretion of the
court (Cassagnol v Village of Hempstead, 214 AD:3d 766, 769 (24 Dept 2023) citing Sirunk'v
New York State Bd. of Elec‘:tr'qns_', 126 AD3d 779,781 (2d Dept 201'5_‘)‘; see Matter of Gldtzer v
Glatzer, 73 AD3d 1173, 1175 [2d Dept 2010}, citing Wagner v Goldberg, 293 A.2d 527, 528 [2d
Dept 2002]). |

To impose-sanctions, the court myst find that the offending party's motion asserts'
material falsehoods or is-without legal merit and undertaken primarily to delay ‘or prolong the
litigation, or.to harass or maliciously injure another (Premier Capitalv Damon Realty Corp., 299
AD2d 158 [1st Dept 2002]).

“In-determining whether the conduct undertaken was frivolbﬁs,-the court shall consider,
among other issues the ¢ircumstances under which the-conduct took place, including the time
available for investigating the.legal orfactual basis of the conduct, and whether or not the.
conduct was continued when its lack of legal of'fa,ctual basis was apparent, should have been
apparent,.or was. brought to the attention of counsel or the party” (Marrero v N‘ew York City Tr.
Auth., 150 AD3d 1097 [2d Dept 20‘1?] cifing 22 NYCRR 130-1:1 [¢]).

In the. instant aetion, the. pe't‘ft_ibncr‘ does riot 'a'll'é_gc‘ any action by the respondents that
could be recognized as frivolous or harassing behavior.

CONCLUSION
The motion by petitioner Eryk Wdowiak filed under motion sequence number four, for an

order pursuant to Part 130 of Title 22 of the New York Codes, Ruiles and Regulations, granting
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an award of costs and imposing sanctions for the frivolous conduct in the cross-motion of
~ respondents Michael T Hewitt and Michelle J Anderson is denied.

Theforegoing constitutes the decision and order efthis Court.

ENTER: | dﬂ‘?f\%j‘q g’\—/

MON. FRANCOIS A. RIVERA
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