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-At an IAS Term, City Part 7 of the Supreme 
Court of the State of New York. held in and 
for the County of Kings, at the-Courthouse 
thereof at 360 Adams St., Brooklyn, New 
YOrkon the 4th day of March 2024. 

PRESENT: 
HON. GINA ABADI, 

J.S.C. 

TERRY CHUN, 

-against-

Plaintin: 

THE CITY OF NEW YORK, ERIC EICHENHOL TZ, 
AND '\JOHN DOES'' 1-10, 

Defendants. 

Index No.: 516824/2023 
MOtion Seq: 4 & 5 

DECISION, ORDER 
AND JUDGMENT 

Recitation, as required by CPL R § 22 l 9(a ), of the papers considered in the review of this motion: 

Papers NYSCEF Numbered 

Notice ofMotion/Cross Motion/Order tu Show Cause and 
Affidavits (Affirmations}Annexed ... , ....... , ....................... . 52 -57, 61 - 74 

Opposing Affidavits '{Affirmations)., ........... , ..... ,._ ............ ,. -59- 60, 75 

Reply Affidavits (Affirmations) ........... , ......... , ............... .. 78; 76-77 
Other.-......... ;.-........... -.. -........ ,_ ..... .- ...... -._ ........ -, .... _ ............ . 

Upon the foregoing cited papers artd after oral argument, defendant City of New -

York (the City), together with defendant Eric Eichenholtz_, Chief Assistant Corporation 

Counsel for Employment Policy and Litigation within the New York City Office of the 

CorporatioilCounsel ( c_ollectively \Vith the-City, defendants), jointly 1t10ve, pre-answer, for 

an order, pursuant to CPLR §§:3211 (a) (7), dismissing the entirety of the amended 

complaint, dated November 28, 2023 (Amended Complaint or AC). Plaintiff Terry Chun 

(plaintiff) cross-moves for an order, pursuant to CPLR § 3212 (b), for partial summary 
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judgnient on the issue of liability on his third catise ofaction for declaratory judgment. As 

a general matter, no swnmary judgmerit may be sought before issue has been joined by 
- -

se.rv.ice _of an answer, denial -of plaintiffs -cros_s mo_tion is rp.and~tory ,vithout_ further 

analysis. See CPLR § 3212 (a); City ofRoch_ester v Chiare-_lla~ 65 NY2d -92, 101 (1985} 

Maurizaca v CW Highridge Plazq, LLC, 222 AD3d 96-4, 965 (2d Dept 2023). This leave_s 

for the CoutCs consideration defendants:' pre-answer motion to dismiss. 

Chronology of Events 

Plaintiff, a selt:-describeg "loyal God,.fearing Christian public servant;" worked for 

the City 'i;_ Department of Sanitation -(DSNY):as a computer-systems manager from July 28, 

2016 through Fd,tuary 11, 2022. AC, Introduction, 111 1, _ 11. The fail ertd of' plairttit'f-s 

employment with DSNY overlapped with th¢ inc:eption of the COVlD-19- pandemic. 

Op October 20. 2021, the Commissioner of the New York City Department of 

Health and Mental Hygiene issued an order _r¢qujrjng City -employees~ including -those at 

DSNY, to r!!ceive- COVID--19 vacc_iriatiorts oh or before October 29,_ 2021 (the '-Vaccine 

inandate-"). NYSCEF Doc No. 19. The vaccine mandate further prqvided (iii-§- 3 thereof) 

that 'TfL]ny City: -employee ,vbo has not provided .. ; proof [of vaccination] 1nust -be 

excluded from the premises at which they work beginning on November 1, 202L'' the 

vaccine _rnandate (in- § 8 thereof) permitted emplqyees to :appty for a rea$onable 

accommodation tcfbe exeinpt from vaccinatio11, 

On October 27-, 2021, -plahitiff applied to DSNY for .a religio1,1s-based 

_accotmnodatibn (i.e., an exemption) from the vaccine mandate. AC, 118; NYS.CEF Doc 

2 

-----··-----·-----------
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No. 2L I In his initial request {at page2 ofNYSCEF Doc No. 21 ), he explained that he 

considered '"vaccines as atten1pts to undermine [his] faith and defy God's moral 

commandments.'' Specifically, he stated that "vaccines have been documented to use fetal 

cell lines in their development or testing that are derived from fetal. tissue taken from 

abortion procedures.'' Id. (internal citations omitted). He did notrequest or suggest any 

specific accommodation for his religious cont1ict with the COVID-19 vaccine but asked 

for a blanket exemption from the vaccine mandate: 

On November 18, 2021, DSNY denied plaintiff's initial request on the grounds that 

he had ··not sufficiently demonstrated to DSNY that there [was] a basis for granting [him] 

an exemption." AC, ,-r 26;NYSCEF Doc No: 23. Nonetheless, DSNY afforded himtime 

to appeal its initial denial. NYSCEF Doc No. 23. 

On November 23, 2021, plaintifftimely submitted to DSNY his "Appeal Request 

for Religious Accommodation." NYSCEF Doc No. 26. On January 19, 2022, DSNY 

denied his subsequent request, with a directive· that plaintiff shall "submit proofof[his] 

COVID-19 vaccination by no later than ... January 24, 2022," and that ifhe failed to do 

so, "[he would] be placed irt [the] Leave \VithoutPay status until [he] prbvide[d] proof of 

[his] COVID-19 vacCination.'· NYSCEF Doc No: 27. 

Plaintiff refused to be vaccinated. On February 11, 2022, his employment with 

DSNY was tenninated. AC, ,r 77: 

1 Although the Amended Complaint frequently uses the tenn ''accommodation," \Vhat plaintiff requested 

was, in fact, a vaccine-mandate exemption that, ifgrati.ted, would have allowed him to continue ,;vorki11g 

for DSNY whileremainingunvaccinated. 

J 
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On February 6, 2023, with over 96% of New York City employees fully vaccinated 

against COVID-19, Mayor Eric Adams announced the City's decision to rescind the 

·vaccine mandate for City workers. On February 9, 2023, the City'S board of health ratified 

the amendment. As ofFehruary 10, 2023, theCOVID-19 vaccine has become optional for 

current and prospective Citji employees. 

On June 8, 2023, plaintiff commenced this employment-discrimination action 

seeking damages for (among other things) intentional· infliction of emotional distress. 

Verified Complaint, Fifth Causeof Action, 1160,.63; NYSCEF Doc No. 1. Thereafter., the 

City moved, pre-answer, to dismiss the initial c01nplaitit; whereas plaintiff moved for 

(among other relief} leave to serve a proposed amended complaint which (as relevant 

herein) added a cause ofaction for the alleged violation of the Equal Protection Clause of 

the Constitutiort of the State of New York Proposed Amended Complaint, Ninth Cause 

of Action1 1183-94; NYSCEF Doc No. 36. By short-form order, dated November 1,2023, 

the Court (in relevant part) granted the City's initial motion to the extent of dismissing 

plaintiffs cause of action for intentional infliction of emotional distress (as well as 

dismissing DSNY as codefendartt), and further granted plaintiff leave to serve the proposed 

amended complaint in the form annexed to his cross motion, with the exception of the 

concutr!;::ntly dismissed emotional distress claim (the "November 2023 Order;') 

NYSCEF Doc No. 46.2 

2 Plaintiff has appealed the November 2023 Order to the Second Judicial Depart1hei1t (Docket No. 2023-

11799). The stated issue on appeal is ,vhether ··the lower court properly di'smiss[ed} the NYC Human 

Rights c I aims against the Department of Sanitation" (Docket No; 2023-1 l 799, Doc No. 1 ) ; Compare NYC 

Charter§ 396 (''All actions and proceedings for the recovery of penalties for the violation of any law shall 
(footnote co_ntinued) 

4 
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On November 28, 2023, plaintifffiled the Amended Complaint which (asnoted) is 

the subiect of defendants' instant tnotion to dismiss. NYSCEF Doc Nos. 49 and 57. As 

defendants correctly point out., the Amended Complaint fails to comply with the November 

2023 Order in hvo key respects; .fil'st, it includes the previously dismissed emotional 

distress claim (Amended Complaint, Fifth Cause of Action, ,i,i 66-69); and, second, it 

pleads an additional but previously undisclosed cause of action for "Disparate Treatment 

and Disparate Impact Under NYCHRL.'' Jcf:.,Tenth Cause of Action, ,i,i 95-101. Plaintiff's 

failure to disclose and plead the "Disparate Treatment and Disparate Impact" cause of 

action in his proposed amended complaint must be stricken from the Amended Complaint 

See las Bicor Corp. v Mezrahi, 22 AD2d 898, 899 (2d Dept 1964); Beverly Milk Yonkers 

Co. v Conrad; 5 AD2d 682, 683 (2d Dept 1957); Azrak v Carter Entel's., LLC, 2021 NY 

SHp Op 32413(U), * 11 (Sup Ct, Kings County 2021); Reiner v Kane, 25 Misc2d 4 77, 480 

(Sup Ct,.NY County 1960), Thus, the remainder of this Decision, Order, and Judginent 

addresses the viability of plaintiff's causes of action sounding in: (1) religious 

discrimination under the New York State Human Rights Law (Executive Law § 296, et 

seq.) (State HRL) and the New York City Human Rights Law (Administrative Code 

§ 8-10 7, et seq.) (City HRL) (First Ca use of Action); ( 2) failure to engage in cooperative 

dialogue under the City HRL (Second Cause of Action); (3) declaratory judgment (Third 

Ca use of Action); ( 4} violation of the Free Exercise. and the Equal Protection Clauses of 

the>Constitution of the Stale ofNew York (State Constitution) (Fourth and Ninth Causes 

be brought in the name .rif the city . of New York and i1ot in that of any agency, except where otherwise 
provided by \a\v.''), 

5 
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ofAction, respectively); { 5) aiding, abetting, compelling, and coercing under the City lIRL 

{Sixth Cause of Action); (6) breach of contract/wrongful termination (Seventh Cause of 

Action); and (7) attorney's fees (Eighth Cause of Action). 

Standard of Review 

In considering a motion to dis1niss a complaint pursuant to CPLR § 3211 (a) (7), the 

court must accept the facts as alleged in the complaint as true, accord the plaintiff the 

benetit of every possible favorable inference, and determine only whether the facts, as 

alleged, fit within any cognizable legal theory. See Leon v Martinez; 84 NY2d 83; 88 

(1994). ''However, allegations consisting of bare legal conclusions as well as factual 

claims flatly contradicted by documentary evidence are not entitled to any such 

·consideration, nor to that arguendo advantage." Afaas v Cornell Univ., 94 NY2d 87, 91 

( 1999) (internal quotation marks omitted). Like\vise, "factual allegations which fail to state 

a viable caU::.e of action, that consist of bare legal conclusions,_ or that are inherently 

incredible or unequivocally contradicted by documentary evidence, are notentitledto such 

consideration." Leder "Spiegel, 31 AD3d 266, 267 (1st Dept 2006), ajfd 9 NY3d 836 

(2007}. 

Discussion 

Religious Discrimination (First Cause of Action) 

The State and City HRLs ·'prohibit e111ployment discrimination ort the basis of 

religion." Reichman v City of NY, 179 AD3d 1115, 1116 (2d Dept 2020). "To state a 

prima facie claim of religious discrimination Under a failure to accommodate theory, 

[plaintiff] must_ demonstrate that: (1) [he or] she has a bona fide religious belief that 

6 
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conflicted with an eiliployment requirement; {2) [he or] she informed [his/her employer] 

about [his or] her beliefs; and {3) [he or] she ,vas disciplined for failing to comply with the 

requiremenU; jl/oore v Montefiore Med. Ctr., 2023 WL 7280476, *5 (SD NY 2023); see 

also Pricev Cushman & Wakefield, Inc;, 829 F Supp2d 201,222 (SD NY 2011). 

Plaintiffs failure to accommodate theory lacks merit at both the micro and the 

macro levels. At the mforo level, plaintiff has failed to plead that DSNY could 

accommodate him withoµt suftering an undue hardship. See Beickert v New York City 

DeptofEduc., 2023 WL 6214236; *4 (ED NY 2023). In thattegard, plaintiff has failed to 

plead that his requested accommodation in the form of weekly testing and/orremote work 

did not constitute an undue hardship toDSNY; in particular, that he, as a computer-systems 

manager, did not have (nor was requited to have) under the terms of his employment ,vith 

DSNY any face-to-face contact with its personnel at any time in thecourse ofhis workday:j 

Plaintiffs broadside attack against the City (in ,i 42 of the Amended Complaint) that "[its] 

policy and practice [ ,vas] to deny allrequests for religious accommodations to its vaccine 

policies pertaining to Covid-19, regardless o.fwhether reasonable accommodatioi1s [were] 

available that would resolve the religious conflict without imposing an undue burden on 

the City," misses the crucial point of the inquiry; namely~ whether granting plaintiff an 

accotnrrtodatioh would have imposed an undue hardship on DSNY in light of his' work 

outies DJ the time. 

3 Compare Gayles v Roswell Park Ca1Jcer Inst. Corp., 2023 WL 6304020; *2 (WD NY 2023) (where 
a plaintiff alleged that ';[a]lmost all'; of lwr ''essential duties" were administrative and. coulq have .been 
petfoimed remotely); AfcDimiel v Uni\>er;yityof Rcichestei\ 20'23 WL 6118270;. ,j, l (WO NY 2023) (where 
a plai nti ff\\;orked as a stockkeeper w.ith "1io direct patient contact"). 

7 
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Equally-important, DSNY's exercise of its administrative discretion in denying him 

accommodation was·further irttluertced.by the then'-prevailing undercurrentthat the.City's 

vaccine mandate \Vas a condition of employment for both healthcare and non""healthcare 

workers, as more fully set forth irt the margin.4 Viewed at this macro level_, granting 

plaintiff (or any other City \Vorker, forthat matter) an accommodation (i.e., an exemption 

from the vaccine mandate) would have constituted, in many-eircurnstances atthe time, "an 

undue hardship as a matter oflc1w.'' Marte v Montefioreliled. Ctr._, 2022 WL 7059182, *5 

(SDNY 2022}. 

Separately from the foregoing, plaintiff also appears to press a disparate treatment 

theory ofliabilityas an alternative/additional ground for his religious discrimination claim. 

In that regard, he alleges (in i123 of the Amended Complaint) that "many other workers 

were routinely allowed to work wearing masks and/or taking weekly tests," whereas 

"[those] options were never offered to [himl" It is true that"[a] showing that the employer 

treated a similady situated employee differently is a comrrtoh and especially effective 

4 See e.g. We The Patriots USA, Inc v Hochul, 17 E4th 266, 294 (2d Cir 202 I) (vaccination against 
COVID~l 9 was a proper condition of employment for healthcare workers), clari/ied 17 F4th 368 (2d Cir 
2021), staypellding appeal denied_ US_, 142 S Ct 734 (202 !); Broecker v lv'ew York D(!ptof Educ., 
585 F Supp 3d 299, 314~315 (ED NY'.2022) (DOE's Vaccine rnandate was a: va.lid condition of employment 
for DOE employees); Marciano v De Blasio, 589 F Supp3d 423; 431.433 (SD NY 2022)(concluding that 
the New York City Board of Health and the-_ Commissioner for the New Yark City Departin ent of Health 
a.nd Mental Hygiene have authority to. reqµire COVID-19 vaccination for New York City .employees _and 
:contractors); qppeql dis1hissedas mo,112013 WL.3477119 (2d Cfr 2023), c?rtdenied_ VS_, 144 S Ct 
286 (2023); Co,iuney v Adthns, 2022 ·WL 3286548, *4 (SD NY 2022) (vaccination was a condition of­
.em ploymei1t for a building porter),_ appeal dii.'111 issed (2d Cir 2022); Garland v New York City Fi,·e Dept., 
574 F Supp 3d 120, 129 (ED NY 2021) (COY fD-19 vaccinatidn was a ya.I id condition of employment under 
th_e H_ealth Commissioner's Order and_ applicable fo the City emplqyees);D 'Reilly v Bdai·do,f Educ: ·ofC:ity 
Sclio(Jl Dist. qfC/ty ofj\'Y, 202,2 \VL 180957, *3 (Sup Ct, NY County 2022) (the DO E's vaccinemandat~ 
was _a valid condition of employ1netit for DOE employees). .See genera/ly Garland v City of NY, 
665 F Stipp 3d 295; 308 11 8 (ED NY2023) (collectin~ authorities), q(/d 2024 WL 445001 (2d Ck 2024). 

8 
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method of establishing-a prima "facie case of disctimit1ation.;; .McGuinness v L-zncoln: Hall. 

263 F3d 49. 53 (2d cfr· 2001) (internal quotation marks omitted). Here. however, plai.ntiff 

has failed to allege any facts to show that he ,vastreated differently because bf his religion, 

which failure is :fatal to his religious ·discrimination cl<thrt. S~e St. Hillaire v Monte.flare 

Med. Ctr., 2024·WL 1.67337,. *4.(SD NY 2024). 

Cooperative Dialogue (Second Cause of Action} 

The City HRL makes it an '"unlawful discriminatory practice for an employer ... to 

refuse or otherwise fail to engage in a :cooperative dialogue within a.teasonable-time with 

a person who has requested an '·.accommodation," includiqg a ·religi.ous accommoclation. 

See Administrative Code § 8~1.07 (28) (a) {l). Plaintiff has not alleged facts, beyond bare 

legal conclusimis; that the Cit:(s p1;ocess forresolving requests for accommodations to the 

vaccine ·.mandate generally~. and piaintitt's requ~st ·in particula.r, fell shl1rt of the 

requirements of the City HRL regardir1g cooperative dialogue. Th¢ City's process.was 

repeatedly found to be rational b)' the Appellate Division, First Department, and plaintiff 

has not alleged facts showing, under his particular cjrcumstances, that the City HRL 

"i:equired :•a more. robust. ·or individuallzed dialogue than the process he· receiyed." Ma#f!-r 

of Marsteller v City of NY, 217 AI)Jd 543, 545 (1st Dep( 2023), lv rearg & tv appeal de,iied 

2023 NY Slip Op 72_547(U) (ist Dept 2023),5 

5 See also Mattei' l?{Lynch v 11.o.ard l?f'Educ. cf City.School-Vi.ti. of City of NY, 221 AD3d 456 .(1st Dept 

2023); MJ.itter··.q/ Lebowitz v Bo~rd of Educ. ofCity School Dist, o/CiiyofNY,. 220 AD3d 537 (1st Dept 

2023);lv rearg& Iv appealdenied2024 NY Slip Op 60773(U)(lst D~pt2024);.Matter ofHoguev Board 

of Educ. of C.fiySchoq/ Di.rt. of City qfNY,-220 AD3d 416,. 4.17 ( 1st Dept2023), fv reqrg & lv appeal drnied 

2024 NY Slip Op 604 I 1 (UJ( l,st Dept 2024 ). . 
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While plaintiff alleges in conclusory fashion (in 128) that ''[a]t no point did any 

mernbet of the Defendants ever ·speak to Plaii1tiff about a reasonable accommodation'' and 

that"[a]t no point did any ofthe Detend;mts <;mgage the Plaintiff ina cooperative dialogue," 

he simultaneously alleges (i11 ~ 26) that he did,in fact, apply for a religious accontmodation, 

,vhi ch was denied on November 18, 2021, and the· record further· reflects that he filed an 

appeal ofDSNY's denial on November 23, 2021, which was administratively affirmed on 

January 19, 2022. NYSCEF Doc Nos. 26-27, As such, plaintiff has failed to state a 

cognizable claim based on the cooperative dialogue provisions of the City HRL. See 

Cutridv City of NY,2024 NY Slip Op 30222(U),*6 (Sup Ct, Kings County 2024). 

Declaratory Judgment (Third Cause of Action) 

'TA]n action fot a declaratory judgment must be supported by the existence ofa 

justiciable controversy (see CPLR 3001 ),"' Matter of Hargraves v City of Rye Zoning Bd 

of Appeals, 162 AD3d 1022, 1024 (2d Dept 2018) (internal citations omitted). "A motion 

to dismiss a declaratory judgment action prior to the service of an answer presents for 

consideration only the issue of whether a cause of action for declaratory relief is setforth, 

not the question ofwhetherthe plaintiff is entitled to a favorable declaration.'; Staver Co:, 

Inc. v Skrobisch, 144 AD2d 449, 450 (2d Dept 1988), appeal dismis.~ed 74 NY2d 791 

(1989). 

Here; contrary to plaintiff's contention, defendants have d·emonstrated that the 

Amended Complaint does not present a justiciable controversy sufficient to invoke the 

Court's- power to render a declaratory judgment See Krawczyk v Incorporated Vil. of 

Lindenhurst, 216 .AD3d 929, 931 (2d Dept 2023 ). 

10 
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Free Exercise and Equal Protection Clauses (Fourth and Ninth Causes of Action,_·Respectively). 

A cause of action for a violation of the· State Constitution arises only where it is 

necessary to ensure the full rea1izati011 of the claimant's constitutional rights. See Bro-wn 

v Stdtf of NY, 89 NY2d 172, 186 (1996}; Martinez v City of Schenectady, 97 NY2d 78; 83-

84 (2001). Here, in\;ocation of a constitutional tort cause of action is unnecessary as 

plaintiff had alternative avenues of redress available, including a private right of action 

under the State and City HRLs. Thus, recognition ofa separate state constitutional claim 

is neither necessary rtor appropriate to ensure the full realization of a person's religious 

rights because the alleged wrongs are redressable under an alternative remedy. See Lyles 

v State; 2 AD3d 694,695 (2d Dept2003), affd3 NY3d396 (2003). 

Aiding and Abetting Liability (Sixth Cause of Action) 

To assert a claim for aiding and abetting, plaintiffmt1st allege: (1) the existence of 

ah undetlyittg tort; (2) the defendant's actual knowledge of the underlying tort; and (3) the 

defendant's provision of substantial assistance in the commission of the underlying tort. 

See Markowits v Friedman, 144 ADJd 993, 996 (2d Dept2016). Because plaintiff has not 

stated a cognizable underlying tort, there can be no aiding and abetting liability. See Liv 

Shih, 207 AD3d 444, 448 (2d Dept2022}. 

Breach of Contract/Wrongful Termination (Seventh Cause of Action} 

·Plaintiffs breach of corttracUwrongful termination· claim fails as a matter of law~ 

there being no cognizable cause of action for religious discrimination and/or failure lo 

acco1nmodate . . See Larson v Albany Med. Ctr;, 252 A02d 93ti, 938 (3d Dept 1998) ("no 

prh;,ate cause ofaction sounding in wrongful. discharge can be implied"). . . 

11 
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Attorney's Fees (Eighth Cause of Action) 

Although aprevailing plaintiff'1nay be awarded attorneys' fees under theState and 

City HRLs (see Executive Law§ 297 [1 OJ; Administrative Code § 8-502 [g]); a Claim for 

attorney's fees may not be maintained as a separate cause ofactiort. SeeLa Porta v Alacra, 

Inc.,.142 AD3d 851,853 {1st Dept2016). Because none of the underlying causes of action 

are viable, plaintiff is not a prevailing party warranting the award of attorney's fees, 

Lastly, because the Court is dismissing the Ainended Complaint inits entirety, 

plaintiff is not entitled to damages of any kind, including punitive damages which he is 

seeking in the second ''Whereft)re" clause. See Niles vNew York City Human Resourc"f!s 

Admin, 2024 WL 496346, *10 (ED NY 2024). The Court has cortsid.eted plaintiffs 

remaining contentions and found them either unavailing or moot in light of its 

detenninatfon, 

Conclusion 

Accordingly, it is 

ORDERED that defendants' pre-answer motion for an order, pursuant to 

CPLR § 3211 (a)(7), dismissing the Amended Complaint is granted, and the Amended 

Complaint is dismissed in its entirety as against all defendants without costs or 

disbursements; and it isJbrther 

ORDERED that plaintiff's cross motion for an order, pursuant to CPLR § 3212 (b), 

for partial summary judg1nent on the- issue of liability on the third cause of action for 

declaratory judgment is denied; andit is further 

12 
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ORDERED that the Corporation Counsel is directed to electronically serve a copy 

of this Decision, Order and Judgment on plaintiffs counsel and to electronically serve an 

affidavit of service thereof with the Kings County Clerk; and it is further 

ORDERED that the Preliminary Conference which is currently scheduled for 

March 18, 2024, at 9:30 a.m. in CDPC7 is canceled. 

The foregoing constitutes the Decision, Order, and Judgment of this Court. 

ENT E R, 

HON. GINA ABADI 
J.S.C. 

·, 
' . 
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