
Poulard v Northwell Health, Inc.
2024 NY Slip Op 31714(U)

May 8, 2024
Supreme Court, Kings County

Docket Number: Index No. 500789/2023
Judge: Peter P. Sweeney

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 05/15/2024 INDEX NO. 500789/2023

NYSCEF DOC. NO. 47 RECEIVED NYSCEF: 05/16/2024

1 of 7

SUPREME COIJRT OF TllE S:tATE OF NEW YORK 
COUNTY OF KINGS: PA]RT 73 
-· -·. -------. --- ·----------·---- . : -.. -- . -----. --- -- .- .. -------------------·x .. 
KENCES POULARD, 

Plaintiff, 
-against-

N ORfHWELL HEALTH,] INC.. and 
NORTHWELL HEALTH¢ARE, INC., 

.. Dcfenciants. 
---- ·----·· ----------· ----. ------: --··-----· ---·· -------·------------· ------X 

lndex No.: 500789/2023 
Motion Date: 4/1 /24 
Mot. Seq. No.:2 

DEC:lSI ON/ORD ER 

Upon the followii)g e-filed documents, listed by NYSCEF as item numbers 18".24, 

28-30, and 31-'33, the pre-ans\\'er motion of defendants NORTHWELL HEALTH, INC. 

and NORTH WELL I--IEALTJ-:ICARE, INC (collectivelv. ·'defendants··) for nn order . .· '. . . ... ... 

dismissing the amended bomplaint. dated April 23, 2023, of plaintiffKENCES 

POULARD("plaintiff")jisdecided as follows: 1 

The first branch of defendants· motion which is for an order, under 

CPLR 3211 (a) ( L). dismissing the entirety ofthe amended complaint as .. barred by 

documentary evidence, is denied. Defendants' proffr::rcd documents -- the affidavit of 

Megan Curran, a Manager in the nurnan Resources Department (NYSCEF Doc No; 20}, 

the affidavituf Amanda W. Elbayar, a Director of Talent Acquisition, ()n~boarding. and 

' 
Compliance in the Hu i114n Resources Department (N YSCEF Doc No. 31),, and the 

respective attachmentst? those affidavits (NYSCEF Doc Nos. 21 and 32) -- ate not 

;:documentary'' in natµr~ under CPLR 321 J (n} (] ), ai1d., in any event, ate incapable 
. ! 

1 In the interest ofbrevity, th¢ Co Li rt .assumes the paities' familiarity with the undcrlyiiig facts, procedL1ral 
hisi.ory; arid the issues prcsciited, id \vhich the Coult refers only as 11ecessa1')' to c.xplaii1 its detenn ination 
(,1·ee e.g. Longe v Cit.v qfNY,JS02 Fed. Appx 635. 636. [2d Cir 20~0']) 1 

! 
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(either individually or co)lecti vely) (Jf establishing ,:t detcnse to plaii1tiffs claims as 

a matter ofl,nv (see Pergament v Goven1ment Empls. Ins. Co .. 225 AD3d 799 l:2d Dept 

2024 ]: Pasquarello v Lo17g Is. Univ .. l 06 AD3d 794, 795 [2d Dept 2013]). 
' . . 

The second branch of defendants· motion which is for an order, under 

CPLR 3211 (a) (2), dismjssi11g the first and second causes ofacti,011 of the an1ertded 

complaint (as pleaded ini~~I 57 thrOLigh 64) under the Nc\V York £:ity Human Rights Lavv 

is granted, and such causes ofaction are dismissed, The alles-ed incidents, as pleaded in 

the amended complaint, took place in Long Island, New York, outside the boundaries of 

New Yo!'k City, and cau~ed no impact \Vi thin New York City (see HojJ,nan v Parade 

Publications, 15 NY3d 285,291 [201 0]: HardH/ick v Aurienuna; 116 AD3d 465. 466-467 

[1st Dept 2014],lv deni4123 NY3d 908 [2014]; Fernandez vPOP Displays. 2017 NY 

Slip Op 30012(U),*3 [Sup CL NY County 2017]: Ortizv Hafer Ain Trading, LLC. 2011 

NY Slip Op 31414(U). *5 [Sup Ct NY County 2011]).2 

The third branch of defendants· moti◊ti which is for an order. under 

CPLR 3211 {a) (5). disrn}ssing (as relevant herein) the third and fourth causes of action of 

the amended complaint (as pleaded in ~ii: 65 through 72) under the New York Stare 

Human Rights Law as time-barred<is granted lo the extent that such causes of action. 

insofar as predicated on the alleged incidents which took place prior to January 9~ 2020. 

2 Se.e also Mejia v fVhit(tP!a/ns S.e!fStqraf;e Corp., 1020 V·/I., 24?995. *3-4 (SD NY 2020); Mc.Kinney v 
Ti.m1ir1\ 20.19 WL 3067 l J6; ~2 (SD NY 2019); Keorse 1; AT{..' Healthcare. Senw .. 2013 WL . l 49695.1, *2 
(SD NY 2 0 l 3 ); /VuhlsiNJi1 I 1: Aieti·o-Nt,rl I, Ccim miller R.R. Co: . 8 9 F Su pp 2d 5 06. 527 {SD N \' 2 00 0), 
Accord Afevers 11 Aledco He.ahh Sols .. , 1ne., 2012 WL 4747173. •t.1-55 (SD NY 2012). modified on 
reconsider~;,,011 on oil11!/' grotnljS 2,015 \\IL J 500217, >:i'S (SD NY 2015), ' ' 

2 
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arc dismissed. It is true. as plaintifT asserts, thatthe continuing violation doctrine permits 

consideration ofall acts relevant to a claim, including those that would otherwise be 

time~barred, so long as such acts are part of"a single continuing pattern of unlawful 

conduct extending into the [limitations] period immediately pt'eceding the filing of the 

c'-1mplainf' (James v City of NY. 144 AD3d 466, 467 [1st Dept 20 l6J [internal quotation 

and citation omittedl). Nevertheless, ··[t]he continuing violation doctrine may only be 

predicated on continuing unlawful acts and not on the continuing effects of earlier 

1mla\vf1+l conduct" (Peckham v Islaild Park Union Free School Dist., 167 AD3d 64L 642 

[2d Dept2018] fintei'n~llquotation marks omitted]). ·'The distinctioi1 is bet\veen a single 

wrong that has continuing effects and a.series of independent, distinct wrongs" (Hemy v 

Bank of Am., 14 7 AD3d 599, 60 I l lst Dept 20 l Tl I internal quotation ntarks 0111i ttedl). 

Here, the continuing violation doctrine does not apply because the amended complaint 

foils to aliege facts comprising a single continuing pattern ofunlav,d'ul conduct extending 

i.nto the limitations pel'iod immediately prccedingthe initiation of this action, but rather 

alleges discrete events, involving different ~tctors, and occurring.inonths to years apart 

(see Campbell v .New York City Dept. of Educ .. 200 AD3d 488, 489 [1st Dept 2021 ]: 

lvlira vHarder [Evans], 177 AD3d 426 [1st Dept2019]: James, 144 AD3d at467: 

Llanos v City of NY, 129 AD3d 620 [l:st Dept 2015]). 3 

· J Coinpare Crai1:·frii·d v Ainertccm Broadcasting Co.; Inc., 216 AD3d 507; 508 (l st Dept 2023); Long v 
Aerdtek, .hie., 202 AD3d 1216, 1.218~1219 (3d Dc1jt 2022): Jeudy ,, City of NY, 142 AD3d 821, 823 (1st 
D~pt 2016): ktmmel v 5'tt1re, 49 ADJd.1.210. 1210-1211 (4th Dept 2Q0.8).h1 dismissed i l NY3d 729 (2008). 

3 
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The fourth and final branch of defendants' motion which is for an order, under 

CPLR 3 211 ( a) (7), dismissing the extant (Le., the non-time-barred) portions of the third 

and fomih causes of action of the amended complaint under the New York State Human 

Rights Law (as pleaded in ir~[ 65 through 72) fot failure to state a clrtiin is denied as to the 

third cause of action (i, e .. hostile work cnVironment) with the exception ofplaintifT's 

demand for punitive damages, and is granted as to the fourth cause ofaction (i.e., faL!ure 

to promote/hire). 

The amended complaint (in ~:~l 66-68as predicated on 4:;~ 38-.50) adequately 

alleges as and for its third cause of action. a time hr claim for hostile work environment ......... , .. -~- .. ... . .. . ... . . . 

under the New YorkState Human Rights Law for the period from "mid-lateJanuary 

2020" to "November. . ; 2022.'' Defend'ants' contention that the contplained-ofconduct 

at issue \vas '·a petty slight or trivialinconvenicncc'' (\vhilc a potentially valid argument 

at the summary judgment stage.i) constitutes, at the pre-answer rnotion to dismiss stage, 

an affinnative defense to he raised in ail ans,,'er (see Kassapicin v City qf l\T, 155 AD3d 

85 L 853 [2d Dept 2017]; Kaplan v New York Clty Dept. cd'f!ealth & A1ental Hygiene, 

142 AD3d 1050, 1051 [2d Dept 2016]; Wil!iani.c, 1) 1\/ew Yoi•kCit_v Hoi1s. Awh.. 61 AD3d 

62, 80 [1st Dept 2009], Iv denied 13 NY3d 702 [2009]). 

However; the allegatioi1s in the amended complaint do not support the demand fot 

punitive damages against defendants (in.ir 67 arid in''Wherefore.1' clause, ~l D) (see Del 

· 4 See ·e.g. De.An gel o v M..rL\7A1US-'i\:1Y Aledh:aid Choice, 20 22 W L. 3 04 3 665, * 2 6 ( SD NY 2 0.2 2); Rlis:\·o i' 
New York Pres hj.-ierfo11 Hosp., 9 72 i; Supp 2d 429, 45 3 (ED NY 2013) (collecting. autho1'iti esJ. . 

4 
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Vecchio v Gangi. 22 5 ADJ d 666, 671 [2d Dept 2024]: Dosh Windmvs qfL r, Inc. l' 

Bivona, 216 ADJd 915. 916 [2d Dept 2023]). 

Conversely, plaintiffs fourth cause o:J' action for failure to promote/hireunderthc 

New York State Human Rights Lmv fails to.al lcgc (in ~~1 f,9-72 as predicated on 

~[4\ 53-56) that she \vas not promoted (or hired) to a supervisor position in the summer of 

2Q22 in retaliation fat ( or as a quid pfo quo for her failure to accede to) the alleged sexual 

irii1uendos by one ofthc thrceindividuals ,vho interviewed her for the position.5 Futiher, 

the amended c01nplaint fails to allege that plaintiff and the promoted individual were 

'•sin\i larly situated in al 1 material respects'' (Shah v l-f'iLco S:,vs .. Inc., 2 7 AD3 d 169, 

l 77 [1st Dept 2005] [in tern al quotation marks omitted L It> dismissed in part. deil ied in 

pa,·t 7 NY3d 859 [_2006]). Rqthet, the amended complainLsimply alleges (in~: 56) that 

''[t]he individual selected for this promotion was a relatively nc,v employee with 5+ years 

less tenure than [_plaintiff].'; The amended complaint is. thus. bcrefl of key allegations that 

the promoted individual had the samejob title as plaintiff had the same responsibilities 

or job requirements as plaintiff, rep01ted to the same supervisors, or was employed in the 

same unit as plaintiff (see Etie11ne v MTA New York City Tr. Auth., 223 ADJd 612. 

612-613 [1st Dept 2024]).6 

; lnthat regard, the amended complaint alleges (in~~ 54-55) that ''[a .named individual]wiJs pne ofthe thl'et:: 
mf).nage:rs who intferviewed [plaintiff] for this position/ and that "'f plaintit(I was h1formcd .she did not gei: 
the job by [such individual], w.ho was .. a (or the) dccision-mak~r as to. who would be pro111Qted into thi~ 
position." The s~impy allegations ate inadequate tQ estab!is.h a calise-and-ett~ct relationship between the .. 
lack of\J1'0111oti l)i1 a1i d the nai11 ed ii1d i vi dual' S pa1ii Ci pati O ll i 11 the i 11tervlcvi. 

b Cf. Pdiepe/111 V City (!flVr. 189 ADJd 450; 45.2 ( l st Dept 2020), 

5 
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Accordingly. it is 

ORDERED that defendants· prc~ans,ver motioi1 to dismiss is granted 10 the extent 

that: 

(1) the first and second causes of action under the N e,v York Ci tv Human Rights 

Law a!'e dismissed for lack of subject matter jurisdiction under CPLR 3211 (a) (2): 

(2}the portions of the third and fourth causes of action under the Nev,: Yo!'k :S,tate 

Human Rights Law, insofar asprcdicatedon the alleged incidents which took place prior 

to January 9, 2020, are dismissed as time-barred under CPLR 3211 (a) (5): 

(3) the balance of the fourth cause of action under the New Y otk State Human 

Rights Law (i.e,_ failure to promote/hire) is dismissed for failure to state a clahn under 

CPLR 3211 (a) (7): arid 

(4) plai1i.tiff s demand frjt puniti\·e damages (in·i; 67 and in "Wherefore:'· clause. 

~; D) as to_ the surviving thh'd cause of action under the New York State _Human Rights 

Law for the alleged hostile work envitonment for the period frorn ''mid~late January 

2020'' to ''Novembe1' ... 2022'' (t;Iil 66-68 as predicated on ~[~1 J8".S0)_ is stricken: and the 

remainder of defendants' motion is denied: and it is further 

ORDERED that for the avoidance of dl)Ubt. this action shall proceed solely on 

plaintiiTs third cause of action under the Ne,v York .Stat.s:: Human Rights Law (i.e .. 

hostile-work enviro11111crtt claim\ insofar as such claim is pi'edicated on the alleged 

incidents which to~1k place frq1j:1 ,;111id-late Januaty 202(f' to ··Nov¢m\1cr ... 2022·• as 

pleaded in the a1nendcd complaint (sJ1eclfically; ~!ii 66-68 as predicated on i1~1 38-50. whh 

the exception of the stricken demand for punitive damages}; and iUs iu1ibcr 

6 
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ORDERED that plaintiff's counsel is directed to electronically serve a copy of this 

Decision/Order with i1otice t)f entry on defendants' counsc I and to c lectronically file an 

affidavit of service thereof with the Kings County Clerk; and it is further 

ORDERED that, in accordance \Vlth CPLR 3211 Cf), defendants shall interpose an 

answer to the extant portions ofthe an1ended complaint within ten days after the 

aforementioned electronic service ofthis Dccision/Otdcr ,vith notice of entry by 

plairitiff' s counsel on defendant$' counsel. 

TM,~ constitiltes !he Deci/,ion/Order a/the Court. 

Dated: May 8. 2024 eeg. ____ _ 
---

PETER P. s,-.YEENEY, J.S.C. 

7 

............ ·-·-···· .. ·· .. __________ .......................... , ................... _ .. ,. 
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