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.SUPREME COURT OF 'THE STATE -OF NEW YORK 

COUNTY OF KINGS .: CIVXL TERM: COMMERCIAL 8 

----------------- --- ---- ----- ---------x 
.AMSTERDAM TO.BACCO :CO, INC., 

DONOHUE CAN°DY AND TOBACCO CO, INC. ,. 
KINGSTON CAN:OY & TOBACCO CO, INC .. , 

·MOUNTAIN CANDY & ·CIGAR CO, INC. , 
AND SUNRISE CANDY & TOBACCO CORP, 

Plalntiffs, Decision and order 

- agai·hst -· I.ndex t\J'o. Sd2·413/:2."018 

HAROLD LEVINSON ASSOCIATES, LLC., 
CORE--MARK MIDCONTINENT, INC .. , 
MCLANE /EASTERN, INC. , MCLANE /MIDWEST, INC . ·, 
PLAINFIELD· .TOBACCO: AN.P CANDY CO, INC., 
d/b/a RESNI-CK DISTRIBUTORS AND CONSUMER 
PRODUCT DI STRI BU.TORS, INC. , 
d/b/a .J. POLEP DISTRIB.UTT0N ·SERVI.C.ES, 

Defendants, 
----- .--· - .--: --- . ··---- .---.---. - .. ------.-------. x 
.PRESENT : HON.. LEON RO.c"HELSMA}>J 

May 14, 2024 

Motion Seq.. #3 

The plaiptiff ha-s move.d seeking to. dismiss th,e defendant's 

first affirmative defense. The defendant has opposed the motion. 

Pape-rs were submitted by the parties i;l.nd ar.g.µments lieJ_.i::l.. A.fter 

reviewing all the arguments this .court now makes the following 

de:termiri.ation. 

A·s .teco.rded ·in p.r.ior orders, the _plaintiffs comme,nc.ed th.is 

action against the defendant. The pla:irrtiffs are a9ents or 

."\lholesalers·- lice·nsed by the NEi°.W Yor"l< State Ti;l.-x Depart.rnent 

auth◊rized to . .s.ell c:ig.arE!ttes in the $tat,e.. The. c.orrtpl_aint alleges 

the defendant HLA viOlated the Cigarette Marketing S.tanda.rds Act. 

[h.e;rein.after .CMS.l\] 'I'c).x ~aw §§4.83-489 by offe;t~ng imperm.i:Ssible 

rebates which resulted in "offering to sell .and selling cigarette,$ 

at iess than ·the minimum p;ricel3 set by tl1e CMS.A, and doing :S·O with 

------······ ·-. . . -····-· .. ···---··--···········-····•----·---·-···-·· ··----·······-·---·-,.--, -··-··--·--··---·-··---- ··-·------·-
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the. intent to injure competi:to.r:s or destroy or .. substarttia1ly lessen 

c:ompetitio.:h" (see, Complaint, <_!il5.6 [NYSCEF .Doc. N_o. 2] ) . The 

defendant interposed affirmative defenses .inciuding that the 

·defen.i:iant ·\\has at all times p·riced its cigarettes :coi1sis.terit with 

lawful practice under the CMSA, including by pricing its cigarettes 

in good faith to. miaet its compet::it.or-s' prices., purs.uant ·to N •. Y. Tax 

Law Article ~0-A ·.§•486 11 (~,. Answer: DEFENSES 9(1 [ NYSCE-F Doc. No. 

78] ) . The plaintiff has ii.ow moved seeking to dismiss that 

affi•rm?1.tive ·defeps.e or.i the g:rounds there is no. evidence the defense 

applies. As noted, the defendant oppose:s the motion. 

COnclusions of Law 

It is well settled that upon a motion to dismiss the c01Jrt 

must deterr.nine, .accepting the allegati.ons a.s true, whethex the 

party d-an succeed upori any rea.sona,b.le vie.w of th.ose faCt::$ (Perez v. 

Y & M Transportation Corporation, ·219 AD3d 1449, 196 NYS3d 145 [2d. 

·n.ept ... , 2023"}) . .Further·, all the allegations are deemed: true-• and. 

~11 reae;onable i.nferencee; may be drawn in favor of the party 

asse-rting the claims (Archival Inc.. v. 1 77 Re-al ty .Corp .. , "22d _A.b3d 

9:0 9/ 19 8 NY.S2d 5 6.7 [ 2 d Dept ··· ( 2 02 3 J ) . Whether the i:::l.efen.se will 

later survive- a .motion for summary judgment, or whether the pa:rty 

will u,l·tirnately be able to pr·ov.e its claims, of ·course, plays n9. 

paxt in the determination of a pre-discovery CPLR §3211, motion t:o 

disrnisq (see, Lam v. Weiss; 219 ·AD3cl. 713, 195 NYS·3.d 4 8:8 [2d. Dept., 

2 
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.2.023]) ~ 

§48 6 of the Tax law is an except.ion to the prohibitJons 

against seliing cigare:t:tes below mandated minimum prices. It 

states that "any ·retail de.a'ler may advertise., offer to s.ell., or 

sell cigarettes at a price made in .good faith to meet th.e price of 

a competit0.r who· is se.-lling the same ~:r.ticle at cos-t to him a-s: a 

retail dea.J,.er. Any agent or wholesale dealer may advertise~ o:ffer 

to s.ell or sell cigarettes at a price made in. good faith to meet 

t;.he price of a competitor :who ·is ienqler.ing· the -same type ·bf 

services and is selling the same articl.e at cost to him a.s an agent 

o-r as a wholesale _cieal·er, as the case may be·" (id) . 

Th,e pl~intit:f argues there :are two .r.eas.o·ns that de·f·ense is 

inapplicable in this case. First, there are no other competitors 

who s.ol-d cig-arett~.s at prices belo.w the minimums cal-Cu.lated by the 

statute and conseq:ueli.t.ly the defe.ndant had no other competitor$ 

upon which to reiy in .charging its prices. Further, ev_.en if such 

lower·-priced cornpeti tO:rs existe·d the det·endant specif i<;::ally 

adi;n.itted that it never attempted to ascertain the p.rices of o.t.her 

competitors .. and th-uE: cpuld :q.o:t have possibly· charg·.ed low·er prides 

in "goqd faith'' required by the exception. 

The exception perm1ts any distributor s_uch as the defenq·ant, 

ip gopd faith, to match prices· of a competitor who is. Sellin•g the­

same goods at cost . The good faith re qui reme_nt app 1 i es to the 

establi-shment of its prices. The regulations accompanying the CMSA 

3 
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·c.onfirm this·. understanding. Tlle re.gulat-ion states that "any a-gent 

or CMSA wholesale. dealer may advertise, offer to ·sell or sell 

cigarettes at a price made in good faith to .meet the price of a 

c.ornp~ . .t . .i;tor who j..~ rendering the same, type of s.efvice.s ahd is 

selling the same a.rtic.le at cost to such competitor as an agent or 

a:S a CMS.A whole:s.q.J.e dealer, whichever the case rn-a-y be'' (·~; 2 O 

NYCIU~.: .§87. 2 (a)) . Thu~, the good faith requirement does n.ot demand 

the defenda:t1t :conclusively deterrrd.ne the. prices of compe.titors ·and 

-J::hat without sµch proof of competitor prices the· .defenda·rt:t will 

. never be able to de;monstra te lt '3cte.ct in good faith when it 

e·stal:>iished its qwn pr-i-.ces. .Rathe:t"·, the defendant must maintain a 

good. faith belief 'a comp·etitor has l.awfully established su.e:;:h pri"l~.~s 

and can therefore match. thos-e pric~s. The plaintiff argues that 

s.ince the defendant "did not try to.• find out"· whet"her .. any 

competitors. were. sellih.g th_e, .good,s. at thE;!:Lr co.st no goo.d. faith :\.s 

possible (see, Memorandum of Law, page 9 [NYSCEF. Doc. No. s·'.I.J) . 

However, that .r·equireinent would not amount •t.o mere go.c:>d faith .. 

That would me.an the defendant had conclusively estah.lished the 

competitor'.s price·s. ',rhe statute does ·not de,mand such a rigor·ous 

level of ce.rtainty but only requ.ires the def.endant act in good 

fi:l-ith. Ipdeed, it is. difficuit to as.certain how the defen:darit 

could obtain su.-ch inf·otrnatioh ab.out its competito.:irs. Tli-e pJaintif"f 

suggest$ the defendant could hav12: ask.ed retailers, A revie,~ .of the 

d~i"finitions qt such costs_. demonstrate that a.skitrg the retai.lers is 

4 
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really unavailing. Tax Law §486 (b) (2) States that "in the absence 

of proof of the price of a competitor, the cost bf the retail 

dealer or the cost of the agent or wholesale dealer, as the case 

may be, which is established pursuant to section four hundred 

eighty-three of this article, may be deemed the price of a 

competitor within the meaning of this section;' (id). 

§483{b) (1) (A) defines the cost of the agent and 

§483 (b) {2) (A) defines the cost of the wholesale dealer. 

Tax Law 

Tax Law 

Thus,. the 

cost of the agent is "the basic cost of cigarettes plus the cost of 

doing business by the agent as evidenced by the accounting 

standards and methods regularly employed by said agent in his 

determination of costs for the purpose of fedetal income tax 

reporting for the total operation of his establishment, and must 

include, without limitation, labor, including salaries of 

executives and officers, rertt, depreciation, selling costs, 

maintenance of equipment, delivery costs, interest payable, all 

types of licenses; taxes, insurance- and advertising expressed as a: 

percentage and applied to the basic cost 0£ cigarettes" {Tax Law 

§48 3 ( b) ( 1 J (Al ) • The cost of a wholesale dealer means "the basic 

cost of cigarettes plus the cost of doing business by the wholesale 

dealer as evidenced by the accounting standards and methods 

regularly employed by said wholesale dealer in his determination of 

costs for. the purpose of federal income tax reporting for the to.tal 

operation of his establishment, and must include, without 
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limitatl_on, labor, including salaries of executives and officers, 

rent, depreciation; selling costs, maintenance of equipment, 

delivery costs, interest payable, all types of licenses, taxes, 

insurance and advertising expressed as a percentage ahd applied to 

the basic cost of cigarettes, plus the cost of doing business by 

the agent with respect to sales of cigarettes to wholesale dealers/' 

(Tax Law §483(h) {2) (A)). . . . . It is highly unlikely any retailer will 

possess the information necessary to support the cost of the prices 

of the defendant's c9mpeti tors as, outlined in the statute. 

Further, the retailer would be under no obligation to share the 

information even if the. retailer had full knowledge oT the 

wholesaler's finances. Of coursei the precise nature of this good 

faith requirement, what criteria the defendant based it on and how 

the defendant determined the price are surely questions that must 

be explored through discovery. The plaintiff is entitled to probe 

the defendant's stated belief it engaged in good faith and is also 

permitted to try and expose the good faith as nothing more. than an 

end-run ·ar·ound. the minimum pr.ice requirements" The .plaintif.f seeks 

to a-void a:11 this discovery by asserting that, essentially, 

discoverable material, must be affirmatively pled within the 

defense itself. There Ls no such burden at this junc;;ture. The 

defense of good faith is no diff.erent than any other allegation 

that is asserted, which is deemed true, absent a specific statutory 

pleading requirement to the contrary, The defendant is entitled to 

6 
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assert they acted ih good faith. They will be required to 

stibstantiate that good faith arid perhaps defend it at trial. At 

the pleading stage the defendant neeq. not present any further 

evidence in support of this defens.e. 

Furthermore, the plaintiff argues the defendant cannot 

establish this good faith claim because there are no written 

dispensations from the tax authority granting any competitor the 

right to sell goods fbr low prices so the def end ant really had ri..o. 

basis to do so as well. The plaintiff argues that "CMSA Section 

4 8 6 (b) ( 2) requires the [sic] that the cigarette seller seeking to 

lower its prices to a custorner below the CMSA formula minimum price 

needs to totne forward with proof of a competitor's price that is 

below the formula minimum, which must be at or above the 

competitor's "Cost of the agent" or "cost of the wholesale dealer." 

( see, Memorandum of Law, page 8 [NYSCEF Doc. No. 811) . That is 

surely true and as noted is the burden that is borne by the 

defendant.. However, the plaintiff then argues that "under the 

CMSA, a competitor can have such a price only if it has received 

special permission from the Tax Department. If the Tax Department 

has not givEm the special permission, then there is no price to 

meet and there is no proof that can be provided" (id) . The 

plaintiff does not support its argument that the only way in which 

a dealer of cigarettes .can obtain the right to sell be.low the 

estaplished minimums is :by receiving pe:t:'.mission from the T.ax 

Department. In fact Tax Law §486 simply states that "any agent or 

7 
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wholesale dea l er may adverti~e , offer to sell or sell ciga r ettes at 

a price made in good faith to meet the price of a competitor ... " 

(Id). The statute permits any dealer to determine , based upon good 

faith , that the price may be lowered to compete with competitors 

who have similarly lowered prices. The good faith allowance 

permeates the exception and rejects any prio r approval that must be 

maintained prior to engaging in any lower prices. To be sure, any 

good faith reliance is tempered by the private right of action that 

has prompted this lawsuit (see , Tax Law §484 (b) (1)) or fines t hat 

may ·be imposed by Tax Law §484 (a) (5) (A) - (C)). Thus , the defendant 

may assert good faith for its actions but is cautioned that it 

faces consequences in terms of litigation and fines if such good 

faith cannot be substantiated . 

In truth , the plaint iff is really arguing that the statutory 

scheme could not possibly allow a dealer , such as the defendant in 

this case, to essentially self-certify its conduct b y charging 

lower prices. However , that is precisely the allowance afforded by 

the statute . As noted , tha t allowance is tempered by the fines the 

defendant faces if the good faith proves unsupported. 

Therefore, the defendant has presented an adequate defense and 

consequently the motion seeking to dismiss the affirmative defense 

is denied. 

So ordered . 

DATED: May 14 , 2024 
Brooklyn NY 

ENTER : 

Hon. 
JSC 
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