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At an TAS Term, Part 57 of the Supreme Court of
the State of New York, held in and for the County.
of Kings, at ‘the Courthouse, at Civic Center,
Brooklyn, New York, on the i day of May, 2024,

PRESENT:

HON. LAWRENCE KNIPEL,
J ustice

LESLEY RAMESHWAR VAN BFRGEN AS
PRELIMINARY EXECUTOR OF THE'ESTATE OF
KENNETH VAN BERGEN,

_ Plaintiff,
- against - Index No. 507561722

LEFEERTS-ST. MARKS AVE LLC, CONSTITUTION
CrReDIT LLC, LORETTA VAN BERGEN, THE NEW
YORK STATE DEPT. OF TAXATION & FINANCE and
THENEW YORK CITY DEPT. OF FINANCE,

Defendants

The following e-f"led papers read herein: NYSCEF Doc Nos.

Notice of MotlonfOrcler to Show Cause/
Petition/Cross Motion and
Affidavits (Affirmations), 1826 31-73

Opposition (_Afﬁmati_01ls) 3273 74

Upon theé: foregoing papers in this action involving the real property at 101 Lefferts
Avenue in Br:oéoklyn (Block 1318, Lot 68) (Property), non-party Reigo Securitization
Sponsor 202]-15, LLC (Reigo), as “assignee of and successor” to defendant Constitution
Credit LLC (Déféndant.Cons'titut'ion) moves (in motion sequence [mot. seq.] one) for an
order, p_urSLIanté to CPLR 3215: (1) granting a default judgmerit in favor of Defendant
Constitution and against plaintiff Lesley Rameshwar Van Bergen (Plaintiff or

Rameshwar), as Preliminary Executor of the Estate of Kenneth Van Bergen (Decedent or
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Kenneth), for the relief demanded in Defendant Constitution’s counterclaim; (2) granting
a de-fault_judgrréent in favor of Defendant Constitution and against defendant Lefferts-St.
Marks: Ave ILC (Defendant LLC) for the relief demanded in Defendant Constitution’s
cross-claims; (3) granting a default judgment in favor of Defendant Constitution and
against defend'é_rit Loretta Van Bergen (Loretta) for the relief demanded in Defendant
Constitution’s tf:ross‘-claims;_ and (4) substituting Reigo as a defendant in the place of
Defendant 'C'onétitution_and amending the caption accordingly.

Plain'tiffié}';{ameshwai‘ cross-moves (in mot. seq. two) for an order, pursuant to CPLR
1001-1003 and 5015 {(a) (1)-(3): (1) consolidating this actien with a 2022 action to
foreclose: a--meﬁrtgage- encumbering the Property, captioned Reigo v Lefferts-St. Marks,
Kings County imdex No. 531467/22. (the Foreclosure Action), and, upon consolidation,
amending the cgéaption; (2) vacating her default in 'fai'lin'g_ to file a timely reply to Reigo’s
counterclaim m this action; (3) granting her leave to file a late reply to Reigo’s
counterclaim and deeming het proposed reply served and filed; (4) dismissing the
Foreclosure _-.Acgtion as against her for lack. of petsonal jurisdiction or, alternatively; (5)
vacating her default in the Foreclosure Action; and () granting her leave to file a:late

H

answer in the Foreclosure Action.'

H
|

! _Ramesh'War’._s--Iz.\I'btice of Cross-Motion also requests “such other or further relief as this Court
may find just and proper, including . ... severing Reiga’s Counter~-Claims . . . and referring them
to the Kings County Surrogate . . .” (NYSCEF DocNo. 31 at 3).
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Background

On M-arciéh 15, 2022, Rameshwar commenced this action as “Preliminary Executor”
of the Estate other “late husband,” Kenneth Van Bergen, by filing a summons, a verified
complaint and g notice of pendency against the Property (NYSCEF Doc Nos. 1-3). The
complaint 'allegf’c‘s that ““[a]t the time of his death [in 2009], the late Mr. Van Bergen and
Mrs. R‘ameshwé;r Van Bergen resided to_get_her at [the Property] subject to this action™ and
“Loretta Van _ﬁ'ergcn, was and is the divorced wife of the late Kenneth Van Bergen”
(NYSCEF Doc No. 2 at 2 and 5).

The complamt alleges that Kenneth and Loretta took joint title to the Property in
1970 as 'hquaqd and wife, but Kenneth divorced Loretta in 1998 in South Carolina and

matried Rameshwar in 1999 (id. at 9§ 9-11). Kenneth died in 2009 leaving a 2008 will

naming Rameshwar as Executor. Thereafter, the Kings County S;Surr'o_g_ate:’s Court issued

i
1

Preliminary Le.tétjer_s Testamentary to Rameshwar in 2010 (id. at §f 12-14). Loretta allegedly

“filed -ObjeCEioréls to Probate before Preliminary Lelters were issued. . . and her Letters, as
extended in 320@3-, limited [Rameshwar’s] authority . . .” pending resolution of Loretta’s
objections (id. atﬂ 15). The complaint specifically alleges that:

“torcﬁa . 'essentially, asserted in the Surrogate’s Court that

she. automatxcally became the- full, 100%, owner of [the

Prc)pcny] upon Mr. Van Bergen’s death in 2009 because his.

1998 Divorce Decree was null and void for failure to-obtain

pc_;rsonal jurisdiction over her-at the time.

“ﬂdrs Rameshwar . . . in opposition, asserted that the South

Carolma divorce was lawﬁllly obtained and, as a consequence,

tltle to [the Property] automatically was separated upon their

3

[* 3] 3 of 12



[FTLED._KINGS COUNTY CLERK 05/ 3172024 11: 29 AV | NDEX NO. 507561/ 2022

NYSCEF DOC. NO 77 RECEI VED NYSCEF: 05/31/2024

divorce in 1998, into a 50% interest in title to the late Mr. Van
Bergen and a 50% interest in title to [Loretta]” (id. at ] 17-
[8).

"In Mar-c}:l 2'0'1=1_,__ the Surrogate’s Court “assumed full jurisdiction over disputes

%;
flowing from [Loretta’s] Objections . . .” and “[tlhe South Carolina Court remanded all

disputes conceréni'ng the validity of the divorce to the Kings Colunty] Surrogate’s Court by

Otrder issued in 2016” (id. at ] 16 and 20). The complaint also describes Loretta’s priof
action for partit!io_n of the Property commenced on February 25, 2020 against Rameshwar

in the Kings County Supreme Court,? and alleges that “[i]n the middle0f 2021 the Supreme

H

Court denied Loretta Van Bergen’s motion for summary judgment on the grounds that the

Surtogate had dole jurisdiction over the estate and title disputes at bar” (id. at 1922-27).
The comé plaint alleges.that Loretta, “eleven days later” “signed a Deed fabricated to:

create the appearance that she was transferring 100% of “her” title to [the Property] to the

lead 'Dcfcnclané—L:L_C .. .” (id. at § 30). The Defendant LLC, in alleged collusion with

Loretta, allegedly took out a $900,000.00 mortgage from Defendant Constitution in

November 2021, which paid off the Decedent’s old mortgage encumbering the Property

(id. at g 33-36). The Defendant LLC allegedly advised Rameshwar that “it ‘purchased’

her home from Ms. Lotetta Van Bergen and [as a] consequence to that purchase it proposed

to evict her” (id. at 1 44).

2 See Loretta Van Bergen v Leslie Rameshwar, Kings County index No. 586/20 (NYSCEF Doc
No. 62). ‘
4

4 of 12



NYSCEF DOC. NO. 77

‘!
i

:
i
!

Rameshwar’s complaint asserts six causes of action for; (1) an order “amending her

prior Preliminary Letters Testamentary and extending her limited authority as Preliminary

Executor to présc_cut[e] this action”™ (id. at 9§ 53); (2) an order “directing that all of the

Defendants to this action be and hereby are deemed to be claimants, counter-claimants or

i

interested parties in the estate and title disputes presently pending before the Kings Co.

Surrogate . . .” {id. aty 57); (3) a judgment declaring “both the Deed and the Mortgage to

be void ab initio, pending ultimate resolution by the Kings County Surrogate of the estate

and title disput

granting an inj uj

title for [the P

resolution of thi

1

1

es presently under its exclusive jurisdiction” (id. at 9 64); (4) an order
nction “barring [Defendant L1C] from transferting, selling or encumbering

roperty] presently subject to the Surregate’s jurisdiction without final

e disputes before the Surrogate or without an Order or Decree ‘approving

sale, transfer or encumbrance from the Surrogate”™ (id. at § 69); (5) an order imposing

punitive damag

co-committed 1

i

es upon defendants for “title fraud, title theft and tax fraud committed or

for the purpose of enriching the Defendants at the expense of Mrs.

Rameshwar Va%n Bergen” (id. at M7 1-74); and (6) an order “remanding any and all

remaining issue;
at 9 78):
Reigo’s Answer

On Augy

s of fact and law to the Kings County Surrogate for final adjudication” (id.

« Counterclaim and Cross-cluims

st 4,_.2022? Reigo, as "‘as_si_g_,_'nee of and successor to” Defendant Constitution

answered the complaint, denied the material allegations therein and asserted affirmative

defenses, including that “[t]he Supreme Court is a court of general jurisdiction[,}”

5
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i

“Defendant 15 an innocent bona fide _p‘urch'as‘er for value [,]” “Defendant is entitled to a
priority e@itab}l"e-inottgage lien on the Premises to the extent that the proceeds from the
loan were used jt'o pay and satisfy prior liens and taxes for the benefit of the Premises” and
“{tJhis Court does not have the right to amend or modify decrees and orders from the
Surrogate”s Court” (NYSCEF Doc No. 10 at §f 9-10, 15 and 20). Reigo’s answer also
asserts a counterclaim against Rameshwar for “a judgment declaring Defendant’s mortgage
to be a priority lien encumbering the Premises” (id. at § 39), a cross-claiim -against
Defendant LLC for indemnification and cross-claims against Loretta for fraudulent
misrepresentation -and fraudulent inducement (because she allegedly misrepresented that
sheé was married to the Decedent continuously until his 2009 death) (id. at 19 53-63).and
breach of the cavenant of title in the deed to the Property (id. at 1 70-74).
Reigo’s Instant Motion

On Mar¢h 13, 2023, R'eigo, as assignee of and successor to Defendant Constitution,
made the instant motion seeking, among other things, a default judgment on its
counterclaim against plaintiff and substituting it in place and s.tead of Defendant
Constitution in/this action (NYSCEF Doc No. 18). Reigo submits an attorney affirmation
asserting that Es;eig_'d is entitled to a default judgment “declaring Reigo’s mortgage to be a
p_r.io__rity' lien enpumbering the Premises” because its counterclaim “allegel[s] that Reigo isa

bona fide encumbrancer of the Premises since Loretta Van Bergen was the rightful owner

of the Premises when she conveyed title to Reigo’s mortgagor, [Defendant LLC]”

(NYSCEF Dog No. 19 at 4 11-13).
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Reigo -allso seeks default judgments against Defendant LLC and Loretta, both of
which failed to appear or reply to Reigo’s cross-claims. This branch of Reigo’s motion is
unopposed.
Rameshwar’s Cross-Motion

On Atigust 15, 2023, Rameshwar opposed Reigo’s.motion and cross-moved for an
otder vicating her default in failing to timely reply to Reigo’s counterlaim based on her
counsel’s law office failure when he was: “distracted by medical emergericies at home”
(NYSCEF Doci No. 32 at 4§ 20-21). Rameshwar also seeks an order vacating her default:

i

in the Foreclost

1re Action on the ground that she was not properly served with process, or,

alternatively, dismissing the Foreclosure Action for lack of personal jurisdiction (N YSCEF
Doc No. 33 at '1['[1 17-26) and an order consolidating this action with the ¥ oreclosure Action..
Discussion

@

A party -§eeking't'o vacate a default in appearing pursuant to CPLR. 5015 (a) (1) muost

demonstrate a reasonable excuse for the default and a potentially metitorious defense . . .”
(92-18 149" Sireet Realty Corp. v Stolzberg, 152 AD3d 560, 562 [2017] [internal
quotations o:mi_.t}ted]),f“Whet_her' an excuseis reasonable is a-determination within the sound

discretion of the Supreme Court™ (Crevecoeur v Maitam, 172 AD3d 813, 814 [2019]

H

[quoting Walker v Mohammed, 90 AD3d 1034, 1034 (2011)]). Furthermore, where a

default in appearing results from law office failure, the court may “exercise its discretion
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in the interest of justice to exclise delay ot default . . .” pursuant to CPLR 2005 (JP Morgan

Chase Bank, N."_A. v.-Russo, 121 AD3d 1048, 1049 [2014]).

i

'Silnilarljx, pursuant te CPLR 3012 (d),® “[i]n light of the public policy favoring the
resolution of cases on their merits, the Supreme Court may compel a [counterclaim]

plaintiff to accept an untimely [reply] (see CPLR 2004, 3012 [d]) where the: record

demonstrates that there was: only a short delay in appearing or answering the
'[Ct:)um;(arclai’in]-,'é that there was no willfulness on the part of the [counterclaim] defendant,
that there would be no prejudice to the {counterclaim] plaintiff, and that a potentially
meritorious dc’fé‘ense- exists” (Yongjie Xu v JIW Enterprises, Inc., 149 AD3d 1146, 1147
[2017)).

Here__,_wlélere the failure to timely reply to Reigo’s counterclaim was the result of law

office failure due to counsel’s family illness, this action'i$ in its early stages, Rameshwar

has a pote_'ntiallfy- meritorious defense to Reigo’s counterclaim based on Loretta’s-allegedly

fraudulent ".conchance-."of"theS'Proper-t_y to the Defendant LL.C, and there is no discernable

H

prejudice to 'R-fieigoj that branch of Raneshwar’s cross-motion fo excuse her deldy in

replying to Reigo’s counterclaim and deeming her proposed reply (NYSCEF Doc No. 56)

served and filed is gr‘anted.

Ctjn_scqgently‘,_ that brarich of Reigo’s motion seeking a default judgment on its

counterclaim asserted against Rameshwar is denied.

3 Although. Rameshwar specifically cross-moves pursuant to CPLR 5015, her cross-motion also
requests “such other or furthér relicf as this Court may find just and proper .. .”
8
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2)

“A motiém for consolidation is addressed to the sound discretion of the court, and
absent a showing of substantial prejudice by the party opposing the motion, consolidation
is proper where there are common questions of law and fact” (RCN Constr. Corp. v Fleet
Bank, N.A., 34 AD3d 776, 777 [2006]). “A motion to consolidate should be granted absent
a showing of prejudice to a substantial right by a party opposing the motion” (Harover Ins.

Group v Mezansky, 105 AD3d 1000, 1001 [2013]).

Here, cansolidation of the Foreclosure Action and this proceeding regarding the

Property. is maéife'stly watranted because they involve identical questions of law and fact,
including the 'ﬂ:lreshol.c"l_ issues of: (1) the validity of the Decedent’s 1998 divorce from
Loretta; (2) Lotetta’s ownership inferest, if any, in the Decedent’s Property upon his 2009
death; (3) the validity of the deed transferring the Property from Loretta to the Defendant
LLC; and (4) the validity of the mortgage executed by the Defendant LLC allegedly
encumbering tf%le Property. Further, failure to consolidate could result in inconsistent
rulings.
3)

The Supreme Court and the Surrogate’s Court have coneurrent jurisdietion over
matters which involve decedents’ estates (see Ruiz v Ruiz, 262 AD2d 392 [1999]). Pursuant.
o Article VI, §12 of the New York State Constitution, the jurisdiction of the Surrogate’s.
Court extends to “all actions and proceedings relating to the affairs of decedents; probate

9

L3
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[* 10]

of wills, admin
pertaining there
proceeding, wh
granted to it by
soughtto be exe
proceeding.” A
is authorized to
of his gross esta
as against the di
by him affectin;

general rule tha)

298, 900 [1989]

649 [1987]. guo

istration of estates and actions and proceedings arising thereunder or
to.” SCPA 202 provides that the Surrogate’s Court is “empowered in any
ether or not specifically provided for, to exercise any of the jurisdiction
this act or other provisions of law, notwithstanding that the jurisdiction
rcised in the proceeding is-or may be exercised in or incidental to a different
s is also relevant here, SCPA 209 (4) provides that the Surrogate’s Court
determine a decedent’s interest in any property claimed to constitute a part
te and to deterniine the rights of any persons claiming an interest therein,
=cedent, or as between themselves, and to construe any instruments made
y such property (Carmel v Shor, 250 AD2d 475 [1998]). Further, it is.the

t “‘the Supreme Court ordinarily tefraing from exercising the concurrent

jurisdiction where -all the relief reques_tjc'd'may be obtained in the Surrogate’s Court -and:

‘where the Surrogate’s Cotirt has already: acted”” (H & G Operating v Linden, 151 AD2d

, quoting McCoy v Bankers Fed. Sav. & Loan Assn., 131 AD2d 646, 648-

ting Dunham v Dunham, 40 AD2d 912, 913 [1972]). Finally, where the

affairs of an estate are involved, the “interésts of judicial economy dictate a strong

preference forre
309, 309 [1989]

As recog
threshold issues

Propérty are wi

moval”to the Surrogate’s Court (Birnbaum v Central Trust Co., 156 AD2d
nized by this court and by the Kings County Surrogate’s Court, the
and disputes regarding the Decedent’s estate and title to the Decedent’s

thin the exclusive jurisdiction of the Kings County Surrogate’s Court
10
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(NYSCEF Doc

Nos. 40 and 63). Transfer of the Foreclosure Action to the Kings County

Surrogate’s Court along with this action, as consolidated, is warranted since the validity of

the mortgage executed by Defendant LLC in favor of Reigo’s-alleged predecessor hinges

on the validity

interest, if any,

of the Decedent’s 1998 divorce from Loreita and Lorefta’s ownership

in the Decedent’s Property upon his 2009 death. Indeed, it is axiomatic that

“[a] deed based on forgery or obtained by false pretenses.is void ab initio, and a mortgage

based on such a deed is likewise invalid” (Cruz v Cruz, 37 AD3d 754, 754 [2007]). If the-

Kings: County

Surrogate®s Court finds that Loretta lacked an ownership interest in the

Decedent’s Property because her divorce from the Decedent was valid, her transfer of the

Property to De

hereby

fendant LLC would be void and the mortgage invalid. Accordingly, it is

ORDERED that Reigo’s motion (in mot. seq. one): (1) for an order substituting

Reigo in place
accordingly; (2
denied; and (3)

and Loretta is

of Defendant Constitution is. granted and the caption is hereby amended
) for a default judgment on its counterclaim asserted against Rameshwat is
for a default judgment on its cross-claims asserted against Defendant LLC

denied without prejudice to renewal before: the Surrogate’s Court as such

underlying issues relate directly, or in patt, to the Decedent’s estate; and it is further

ORDER
the extent that:
is vacated and [

and (2) this acti

RED that Rameshwar’s cross-motion.(in mot. seq. two) is. only granted to

(1) Rameshwars* default in failing to timely reply to Reigo’s counterclaim

er proposed reply is deemed to be sérved and filed (NYSCEF Doc No. 56),

on is consolidated for all purposes with the Foreclosure Action under Kings

11
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County index No. 507561/22. Those branches of Rameshwar’s cross-motion: seeking to
vacate her appearance default in the Foreclosure Action or dismissing the Foreclosure
Action are denied without prejudice to renewal _be__.fore the Surrogate’s Court; and it is
further
ORDERED that this consolidated action is hereby transferred to the Kings County
Surrogate’s Court, which has exclusive jurisdiction to determine the merits of Loretta’s
‘objections regarding the Decedent’s estate and title to the Property. Thus, these matters are
hereby transferred in their entireties to the Surrogate’s Court, King County, for disposition.
‘Upon service of a copy of this order with notice of entry, the Clerk of this court is directed
to forward the. files on these consolidated actions to the Clerk of the Surrogate’s Court.
This constitutes the decision and order of the court.

ENTER,

HON. LAWRENCE KNIPEL

ADMINISTRATIVE JUDGE
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