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MONICA ROSA,

-on thése motions::

SUPREME COURT OF THE:STATE OF NEW YORK
COUNTY OF KINGS, PART 73

RECEI VED NYSCEF: 06/ 10/2024

Index No.: 519672/2020
Motion Date; 4-15-24

~agdinst-

4114 REALTY GROUP LLC an

The folloxvi'ng_'_pap.Ers, wl

In this action to recover ¢
K&B BEAUTY SUPPLY AND
3212(a) granting summary judg
cross-claims of co-defendant, 41
sequence # 5,.4114 Realty move

summary judgmient on its:cross-

- ST, ¢ Mot. Seq. No,: 4, 5
Plaintiff, _ |
DEC-I-SI.ON!OR‘DER
d K&B BEAUTY,
Defendants.
X

iich are e-filed with NYCEF as items 46-98, 101-114, were read

lamages 'fo_r'_per_sonal injuries, in motion sequence # 4, defendant
DISCOUNT (“K&B™} moves for an order pursuant to CPLR
nent and dismissing Plaintiff's Complaint in its entirety and all
14 REALTY GROUP LLC (“4114 Realty™). In motion

s for an Order, pursuant to CPLR §3212 and §3211: (1) Granting.

tlaim for contractual indemnification against defendant K&B:

(2) Dismissing the.plaintiff’s complaint only against 4114 Realt, and (3) For such other and

further relief as the Court deems

This action arises out of”
walkway that was partt-of the pul
New York. The plaintiff claims |
into-contact with .a raised brick. ]
Avenue D and defendant K&B

to a written Lease entered into
The Lease agreement bet

60. REPAIRS. T¢
the demised prend
Tenant shall reple
of first-class qual
structural repairs

j__u_st_,' proper, and equitable.

2 trip and fall accident that oceurred on June 12, 2020, on a brick
slic sidewalk in front of the premises 4114 Avenue D, Brooklyn,
hat she was caused to fall to the ground when her left foot came:
Defendant, 4114 Realty is the owner of premises located'at 4114
vas the ground-floor commercial tenant of the premises pursuant

ith 4114 Realty.
ween the defendants specifically states as follows:

=nant shall make all repaits to the sidewalk and
\ises and where an item is beyond repair, the

sce the same with material, equipment, and labor
ity. but Tenant shall not be required to perform
unless such structural repalrs are necessitated by
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the acts or ontissi
invitees.

The léase also contained

The Le

provides:

Ather

ons of the tenant. its agents, employees or

the following indemnification provision:

45(B) Tenant shall indemnify and save L‘anc:_ll_o-rd harrhless from

and against...(ii)

all claims against Landlord arising from any-

accident, injury, or damage occurring ontside of the demised
preimises, but withiri or about the lands and bu'ildings_-where the
accident, injury or damage result or is claimed to have resulted
from an act or on{i's's_ion of Tenant... This indemnity and hold
harmless covenant shiall iiiclude indemnity from and against any

and all.. .suits. . .c

}

osts and expenses (including attorneys” fees and

disbursements) of-any. kind or.nature incurred. ...

ase also required

he tenant (o procure insurance for the landlord. Paragraph 42

TNSURANCE (A) Tenarnt shall procure and maintain liability ot

othier casualty insurance as may be required underthe terms-of this

lease...(B)(1) Tepant shall. at its sol¢ cost and expense procure: and

maintain through

but the term of this Jease a comprehensive general

liability policy of insurance insuring Tenant and Landlord against

any and all risks.
injury....

and/or. lability for:property damage and bodi ly

deposition, the plaintiff testified as follows:

Q . Miss Rosa, dé you know wihiy your left foot carhe inte contact

with the brick?
A. No.

Q . What is your
A. No.

Q. Can you desc
with?

A. Tt was raised. I

answer?

ribe the brick that your left foot came in contact

f .
t was raised.

Q. How high was it raised?

A Tt'was loose. 1

didn't see it; I just fell.

I NDEX NO. 519672/2020
RECEI VED NYSCEF:

06/ 10/ 2024
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At her deposition, the pl
NYSCEF # 71). Plaintiff testifi
accident and that it was not rain

view of the ground just prior to

3

‘specific brick?

A. No.

Q. How high 'wa

RECEI VED NYSCEF: 06/ 10/2024

Q. How do you know it was loese?

A. Because when!I werit back, I saw what happened.

Q. Okay. When you went back -~ think you said a month later?

A.No =~ well, I think it was a month because J was sick -- I-was in

bed with a broker

1 arm.

Q . But when you went back, ha'am, a month latet you'saw the

A. Yes, where I fell.

Q.. And did you fouch it?

Q ..So how de yau know it was loose?

A, It'was raised.

Q. OK it wasn't |

A. It was raised.

A, It was away 1t

Q .But do you ki

how high it was 1

A, No.

oose, it was raised?

5 it raised?
‘om the other bricks.

10w approximately how high.in measureinents,
aised?

Q . You didn't mgasure it, correct?

A, No:

4intiff circled the btick that she claimis caused her accident (see
ed that the weather was “good” and “suntiy™ ‘at the time of the

ng. When asked if there was there anythijng-ob_s_truc.ti-ng her

the accident, her answer was “I don't recall.”

ey e
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K&B contends that it is ¢
out of a structural defect of the p
structural repairs to the sidewalk
because plaintiff’s claim is base
testimony establishes that her ¢k
solely on her obsefving the alleg
she had to return to the accident
Realty also contends:that the alls
characteristiés of a trap or nuisaj
judgmentagainst K&B on its cls

the lease.
Discussion:

The court will first addre

liable for trivial defects, not.con

RECEI VED NYSCEF: 06/ 10/2024

ntitled to summary judgment because plaintiff’s accident arose
ublic sidewalk, and under the lease, it was not obligated to make
. 4114 Realty contends that it is entitled to summary judgment
{ on speculation. 4114 Realty maintains:that plaintiff’s

2im that a certain brick caused her to stub her foot, was based

ed brick for the first time one (1)’ month after heraccident when
location because she did not know what caused her to fall. 4114
2ged defect was trivial in nature and did not have the

wce. Finally, 4114 Realty contenids-that it is entitled to summary

iim for contractual indemnification pursuant to paragraph 45B of

ss 4114 Realty’s motion. A property owner “may riot be held

stituting 4 trap or nuisance, over which a pedestrian might

merely stumble, stub his or her toes, or trip” (Haber v. CVS Pharmacy, Inc., 217 AD.3d 659,

659, 190 N.Y.S:3d 148; see’Ace
302). “In determining whetheral
presented, including the “width,
with the time, place, and-circum
Spirit, 116 A.D.3d 654, 655, 98!
976, 978, 665 N.Y.8.2d 615, 68
rule that a defect must be-of a ce

(Trincere v. Cotnty of Suffolk, 9

redov. City of Yonkers. 185 A:D.3d 762, 763, 125 N.Y.8.3d
defect is trivial, the court must examine all of the facts

depth, elevation, irregularity and appearance of the defect-along
stance of the injiry™ (Deviva v. Bourbon St. Fine Foods &

3 N.Y.S.2d.295, quoting Trincere v. County of Suffolk, 90 N.Y.2d
8 N.E.2d 489). *[There is no. *minimal dimensign test” or per se
rtain. minimum height or depth in order to be actionable”

ON.Y.2d at 977, 665 N.Y.8.2d 615, 688 N.E.2d 489; see

Maldonado v. 2121 Shore Comfft)mfﬁ_mm... 138 A.D.3d 789,790, 30.N.Y.S.3d 185).

Here, the phofograph tha
(NYSCEF #71) established that
The accident occurred on a sun
plaintiff’s view of the grouid ju

facje, that the alleged defect. wa

t plaintiff ¢laims depicts the condition that caused her accident
the alleged defect in the sidewalk was physically insignificant,
y day, and there is no evidence that anything was obstructing

st prior to the accident. This evidence thus demonstrated, prima

s trivial as-a mattér of law, and therefore, was not actionable (s¢e
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Haber v. CVS Pharmacy. Inc., 2
of Bethpage, LLC, 216 A.D.3d 1

to raise a triable issue of fact. P

of this determination, K&B’s m

whether the alleged defect was s

The branch of 4114 Real

indemnification pursuant to para

4114 Realty pursuant to this pro

Inasmuch as the defect at issue i

For all of the above reas

ORDERED that the 411

complaint is DISMISSED in its

17 A.D.3d at 660, 190 N.Y.S.3d 148; Balbo v. Greenfield's Mki.
130, 1131, 190 N.Y.S.3d 146). In opposition, the plaintiff failed
aintiff’s complaint is therefore dismissed in its entirety. In light
stion for summary judgment is denied as moot, and the issue of

tructural in nature need not be addressed.

ty’s motion for summary judgment against K&B for contractual
graph 45B of the lease is denied. K&B’s obligation to indemnify
vision it's triggered only upon a finding that K&B was negligent.

s not actionable, K&B cannot be found negligent.

yns, it is hereby

4 Realty’s motion is decided as indicated above and plaintiff’s

entirety. K&B’s motion is denied as moot. ~ 2

~ ™
" L7

L

This constitutes the decision and order of the Court. F -

Dated: June 5, 2024

L..

04 :01 HY

__9%S

PETER P. SWEENEY, J.S.C.

Note: This signature was generated
clectronically pursuant to Administrative

Order 86/20 dated April 20, 2020

[* 9]
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