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NYSCEF DOC. NO. 8

-BOARD OF ELECTIONS iIN THE CITY OF NEW YORK !

November ~5.? 2024 general election. for the;p‘ub:lic office of M

At the
Supreme

'NOER N BIoD02 2027
RECEI VED NYSCEF: 06/ 25/ 2024

Special Election Part 1 of the
Court of the State of New York,

held in and for the. County of Kings, at the
Courthopse, at™ 360 -Adams Street,
Brooklyh, New York, on the 25" day of

KEN LI,
PETITIONER-CANDIDATE-AGGRIEVED, |

—

~AGAINST>

Juric, 2024,
" PRESENT:-
HON. PETER P. SWEENEY, |
Justice, i
INTHE MATTER OF THE APPL]CATION OoF

NDEX. NO. 516562/24 -

RESPONDENT.
J— , . ——: S e X
The following e-filed papers read hierein: , NYSCEF Doc. Nos.:
‘Qrder to Show Cause/Petition 1-6
Other papers. 7

Upon the foregoing papers in this validating’ -'p'l".occesding brought -pursuant tg

Election Law § 16-102, the-court rules as follows. On May 28,;§

Board)-an independent nominating petition seeking placem

Senate in the 17t Senate District. On or about,May_.?:'I ,202’4_,%

2024, petitioner-candidate

Ken Li (petitioner) filed with respondent Beard of Elections in the.City of New York (the

lent -on the ballot in the

ember of New York State

petitioner allegedly filled

out.a certificate of acceptance form. However, this form was not filed with the Board until
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- certificate of acceptance:

- the instant validating petition must be dismissed as untimely.

~June 5, 2024 as a result of petitioner becoming incapacitated after contracting food

poisoning.

On June 11, 2024, the Board’s Commissionefs met and ryled petitioner off the ballot

based upon the unt_imeiy-ﬁling,_of his certificate of-ac_ceptancé. -Aécc'o’fdin gly, unde'rvEle'cjti‘onf

H

Law § 16-102 (2), respondent had three business days tc§ commence a validating

i

. proceeding in order to. overturn the Board’s determination ml-fng him off the ballot. On

i
Tune 14, 2024 (1 €., the last day to commence) at 2:46 PM, petxtloner ﬁled on NYSCEF a

vahdatmg petition and proposed -order to' show cause seekmg to overturn the Board’s.
" determination ruling him off the ballot. On June 18,52024‘,1’11;& court signed the .order to
- show cause and pe’tit’ion‘ér served. the order t,oi show cause_»ancfz. validating petition on :the.
Board.‘ The Board opposes the vaHdatin‘g pe’t’i’cio‘n based upon é}etitiénéf’s" failure to serve.

" it until after the statute of limitations ‘expired - and his ﬁmthel failure to t1mely file his

~

““A petitioner raising a challenge under Election Law § 16-102 [2]' must commence

' the proceeding and complete service on all the necessary .&aarties within the period

prescribed by»ﬁEl__eét'ion Law § 16-102 [2]*” (Matier of Nunzz‘a‘to.‘v Méss‘ah‘o, 87 AD3d 647,

648 [2d Dept 20111, quoting Matter of Wilson v Garfinkle, SIAD3d 409, 410 [2d Dept

2004]). As noted above, under Election Law § 16-102 (2), pe1‘itio‘ner had three business

- days to commence a validating 'proceed'in‘g and serve the Board after he was removed from
'~ the ballot on June 11, 2024. However, petiti(})ner did not .ser\'/%a_.me; Board until .June 18,

2024, which was five businiess days afler he was removed from the ballot. Ac.co_rding'ly,
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!
i

The validating petition must also be dismissed based .upon petitioner’s failure to

i
i

' timely file'a certificate of acceptance. In paﬂicular,’ Elec'tion_La§wv§ 1-106(2) provides that

. _ g

“[tlhe failure to file any petition or certificate relating to-the designation or nomination of
. - |
i

~ a candidate for party position or public-office or to the acceptance or declination of such

5.

| designation or nomination within the time proscribed by the provisions'of this chapter shall

. be a fatal defect.” Thus, “[tThe t'ime requirements for filing papers set forth in the Election

Law are 'man‘d‘at’c_)'ry and absolute, and the Judiciary is without autherity or discretion to

~ fashion excepnons to such time- requxrements regardless of how compelling or reasonable
they may appear to be” (Matter of Hawatmehv New York State Bd. of Elections,' 183 AD3d

1109; 1111 [3d Dept2020], affd sub nom Matter of Seawright v Board of Elections in City

of New York, 35 NY3d 227 [2020])-. This inctudes the ﬁ]ing’of certificates of acceptance

* within the time period proscribed in the Election Law (id. at 232 233)

Election Law § 6-158 (1 1) provndes that “la] certificate of acceptance or declination

\
|

- ofan mdependent nomination for an ofﬁce to be filled at the. tlme ofa general election shall -

~ befilednot later than the third day after the twenty-third TUesday préceding suc‘l’x-electi‘on.”
Accordingly, petitioner was required to:file his c,er:ti’ﬁcate of acéeptance' no l»'a‘ter than May

j 31,2024 (i.¢. the third day afterthe; twenty -third Tuesday precedmg the November S 2024

General Election). Here, it is undlsputed that petxtloner dld'not ﬁle his certificate ‘of

- acceptance with the Board until June 5, 2024, five days after the 'de'adlm‘e. 'I’huis-,s the instant

validating petition must be dismissed based upon pe’ritioner’ss failure to timely file a

- certificate of acceptance (Matter of Seawright; 35 NY3d 4t 232-233).

Accordingly, it lS hereby,

TNDEX NO. 516562/ 2024 -
RECEI VED NYSCEF: 06/ 25/2024
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ORDERED that the instéﬁt,vél‘idating. petition i$ denied and dismissed.

This constitutes the dccisioﬂ- and‘final order of the court

P P, SWEENEY, J.5.C.
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