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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 
---~--------- --- .. ----- - ----- --------~x 
LINDEN BOULEVARD PARTNERS, LLC, 

Plaintiff; Decision and order 

- against - Index No. 500211/2024 

SAPPHIRE AMBER LLC, LINDEN BROOKLYN 
LLC, ROCK BAY LLC, DANIEL 
KIMTABAKHSH, JOSEPH RASTEGAR, and 
JOHN KHANI, 

Defendants, 
---- - -- ---- ----- ... ------------- - -x 

PRESENT: HON. LEON RUCHELSMAN 

July ll, 2024 

Motion Seq. #1 

The defendants have moved pursuant to CPLR §3211 seeking to 

qistniss the complaint for the failure to allege any causes of 

action. The plaintiff opposes the motion. Papers were submitted 

lJy the parties and arguments were held. After reviewing all the 

arguments this court now makes the following determination. 

On octobe~ 25, 2022 the plaintiff purchased properties from 

the defendants pursuant to a ~ontract of sale fbr $13,200,000.bO. 

The properties consist of an entire City block located between 

Linden Boulevard to Dumont Avenue, between Amber Street .arid 

Sapphire Street in Kings County. On May 11, 2023 the contract 

was amended extending the closing time to June 12, 2023 time 

being of the essence arid by requiring the plaintiff to pay an 

additional down payment. On July 10, 2023 .the plaintiff 

t.ermini;ited t.he contract and sought the return o.f the down 

payment. Th.e termination notice alleged t.he New York 

City Department of Citywide Administrative Services [hereinafter 

'bCAS'] intended to acquire the properties. A few days iat,er the 
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defendants responded and pointed out that pursuant to the 

contract the seller, in its sole judgement, had the authority to 

determine whether a condemnation proceeding had commenced and 

that "Seller is not in receipt of any notice of a potential cir 

threatened action to condemn the Property now or in the future'r 

(see, Letter, dated July 14, 2023, page 2 [NYSCEF Doc. No. 8 J ) . 

The parties engaged in further negotiations'. and ultimately the 

closing never occurred. The plaintiff instituted this action 

seeking essentially the recovery of the down payment. The 

c_omplaint asserts causes df action for fraud, negligent 

misrepresentationi breach of contract, brea6h of implied covenant 

of good fa.1th and fair dealing, unjust enrichment, conversion and 

.a declaratory judgement. The defendants have now moved seeking 

to dismiss the complaint on the grounds it fails to state .any 

cause of action. As noted, the motion is opposed. 

Conclusions of Law 

It is wel.l settled that upon a motion to dismiss the court 

must determine, accepting the allegations of the complaint as 

true, whether the party can succeed upon any reasonable view of 

those facts (Perez v. Y &.M Transportation Corporation, 219 AD3d 

1449, 196 NY$3d 14.5 [2d Dept., 2023]). Further, all the 

allegations iri the complaint are deemed true and all reasonable. 

inferences may be cl.rawn in favor. of the. p1airitiff (Archival Inc .• 

2 
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V·. 17·7 Realty Corp., 22"0. AD3.d 90~, 198 NYS2d 567 [2q Dept~, 

2023] ).. Whether the complaint will later survive a motion for 

summary juo.grnent, or whether thES plaintiff will ultimately be 

able to prci.ve its claims, of·· coµrse, pla,ys no .p~rt in the. 

determination of a pre-dis·covery GPLR §3211 rn_otion to dismiss 

{see, Lam v. Wei"s.s., 219 AD3d 713,. ·f95 NYS3d 4.ff.8 [2.d Dept.; 

-2-0-2 3] ): ·• 

Se.ct ion 14 .1 of the original contract stcites that "in the 

event -of the comme.nceme·nt of a proceeding fo+ cortdemnati;on o;f the 

Premise.s, o:r. any portion th.e._reof, between th.e date he:teQf and the 

Closirig Date, either party shall have the option to terminate 

this .Contract by·· writte-n notice tq the _other .. For purposeE,; of 

i::.his Section,. th.e receipt of a formal or informal hotice .of an 

•i:ritent, or any c·oriuli.uriication in any form. :or manner "that Seller 

determines in its sol~-- judgment inciicatin..g a potential or 

threatened action to condemn now or in the future shali 

constitute the comm:encemeht .of a pr_oceeo.i.ng" (see, Coritra,ct of 

S:ale, 'il:_14. 1 [N'J'."SCEF Dq_c_. No.. 4]) . On June 22 i 2022, Charles 

Ols6n the Chief o·f Urban Storrnwater Planning -for the New York 

-City DE;!-pr;1rtrnent -of Environment.al Protection se.nt a l.etter to the 

defendants which state,d that the C;i.ty was ''intE!reste:d in 

acquirin9· the .r:efer.e-nced p·ropert:y" and that the defendants should 

re9 ch out to Debbra M:cAllister the Director .Qf Acquisi:t:ions, Real 

Estate Serv{ces NYC Department of Citywide Admiri"istrative 

3 
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Services "for information regarding the acquisition process" 

(see, Letter dated June 22, 2022 [NYSCEF Doc. No. 3]). That 

letter was never forwarded to the plaintiff. According to the 

complaint the plaintiff discovered the contents of the letter on 

June 5, 2023 (see, Complaint, '3[36 [NYSCEF Doc. No. 2]). Further, 

on July 10, 2023 Debbra McAllister sent an email to the 

principles of the purchaser which stated that 'iI would like to 

inform you that on behalf 0£ DEP, DCAS intends to acquire that 
. . 

certain property located on Linden Boulevard to Dumont Avenue, 

between Amber Street and Sapphire Street" (~, Email sent July 

lOi 2023 12:03 PM {NYSCEF poc. No. Hl). The defendants then sent 

a letter to McAllister confirming whether indeed DCAS intended to 

acquire the properties. McAllister responded in an email dated 

October 2; 2023. The email stated that "the property referenced 

above was identified by NYCDEP to be a part of the Jewel Street 

Bluebel t. My role here at NYCDCAS is to negotiate an arm's 

length transaction with the seller on behalf of NYCDEP" (see, 

Email sent Octcber 2 1 2023 12:21 PM {NYSCEF Doc. No. 13]). That 

response prompted Mitchell Gluek, a senior underwriter with First 

American Title Insurance Company to note an exception to title 

based upon "the possibility that the City will seek to acquire 

some .o.r a.11 of the. property through a condemnation type 

proceeding,, (~, Email Sent October 2 ,. 2d2·,3. 1 :.15 PM TNYSCEF 

Doc_, No • 14] ) . This was true. be o.aus e the re existed "know ledge a f 

4 
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facts which makE2 an attempt by the City to acquire some or all of 

the property through a condemnation type proceeding a possibility 

if voluntary negotiations with the City fail, and we need to make 

it clear to our insured that the policy will not cover that 

possibility by raising an 9ppropriate exception in the title 

policy to be issued" (id). On November 8, 2023 Steve Mortman, 

the deputy general counsel for the New York City DCAS sent an 

email explaining that the agency in question does not conduct 

condemnation proceedings but rather does negotiate acquisitj_ons 

of property. Further, Mr. Mortman explained tha:t if the City of 

New York would pursue condemnation proceedings then a lengthy 

process is require'd and that process had not yet begun (see, 

Email sent November 8, 2023 12: 55 PM [NYSCEF DoC; No, 32]). 

The defendants do not explain why they failed to disclose 

the existence of the June 22, 2022 to the plaintiff. As noted by 

Mr. Gluck:, it is quite possible that the City's interest in 

acquiring the property through purchase may evolve into a 

condemnation proceeding if negotiations concerning the purchase 

prove fruitless. The existence of that letter may have been a 

' 1communication ... indicating a potential or threatened action to­

condemn now or in the future" (.fil:.§., Contract of sale, ':1[14 .1 

[NYSCEF Doc. No. 4]). It is true the defendants maintained the 

"sole judgement" to determine whether any communication required 

disclosure, however, ss with any contract provis.ion, such 

5 
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judgement must be exercised with good faith. There are surely 

questions of fact whether the failure to disclose the letter 

constituted a breach. of the contract. The subsequent 

correspondences, even the one from Mr. Mortman, do not alleviate 

that potential concern looming over the properties. In fact, no 

representative of the City ev.er stated no condemnation wou1d ever 

take place. Of cours.e, no such statement is required in every 

case. However, where the City expressed specific interest in 

purchasing the property, the reality of a condemnation may not be 

too far behind. Consequently, the motia0.n seeking to dis:tniss the 

third cause of action for breach 0£ contract is denied. 

Turning to the claim of fraud, it is well settled .that to 

s11cceed upon a claim of fraud it rnust be demonstrated there was a 

material misrepresentation of fact, made with knowledge of the 

falsity, the intent to induce reliance, reliance upon the 

misrepresentation and damages (Cruciata v. O'Donnell & 

Mclaughlin:, Esgs, 149 AD3d 1034, 53 NYS3d 328 [2d Dept:., 2017]). 

These elements must each be supported by factual allegations 

containing details constituting the wrong alleged (.§.&..§~ JPMorgan 

Chase Bank, N.A. v. Hall, 122 AD3d 576i 996 NYS2d 309 [2d Dept., 

2014]). Fu~ther, to succeed upon a claim of fraudulent 

concealment it must be dl9monstra,ted that in addition to the above 

requirements there was a fiduciary or confidential rel<?tionship 

which would :i.mpose a duty µpan the defendant to disclose materia.l 

6 
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information (Mitschele v. Schultz, 36 AD3d 249, 826 NYS2d 14 [Pt 

Dept., 2006], Wallkill Medical Development LLC v. Cat8kill 

Orthopaedics P. C., 1 78 AD3d 987, 115 NYS3d 67 [ 2d Dept., 2019] ) 

Moreover, even absent a fiduciary relationship a duty to disclose 

may arise under the 'special facts' doctrine where one party 

maintc:1.ins superior knowledge of essential facts as to render the 

entire transaction inherently unfair al:isent the disclosure (Jana 

L. v. West 129th Street Realty Corp. i 22 AD3d 224, 802 NYS2d 132 

[Pt Dept., 2005]). 

However, where a claim to recover damages for fraud "is 

premised upon alleged breach of contractual duties and the 

supporting allegations do not concern misrepresentations which 

are collateral or extraneous to the terms of the parties 

agreement, a cause of action sounding in fraud does not lie" 

(McKernin v.Fanny Farmer Candy Shops Inc., 176 AD2d 233, 574 

NYS2d 58, [2fJP bept., 1991]). 

The defendants seek to dismiss the fraud claim on the 

gr9unds the fraud is the same as the breach of contract claim. 

The plaintiff opposes that contention arguing the brep.ch of 

co11tract claim is not duplicative of the fraud claim since the 

fraud alleges misrepresentations independent of contractual 

obligations. The breach of contract claim essentially alleges 

that defendants failed to disclose the June 22 letter which would 

have permitted them to cancel the contract. The fraud claim 

7 
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.P.-lleg:es virtµally the identical cl-ain1c Indeed, the breach of 

contract claim: states that "Defendants also breached Section 14.1 

of the Cont.ract by failing to comply with its 9bligc:1.tion to 

p-rovi..d.e· to .Plc1int;.i·ff "a copy of arty notice or. corriin.u-nication 

received regarding a possible taking." The June 22 Letter, among 

other s.ecr.et comrnunica;tions -between Def e.ndants- and the City, 

99Q$ti tuted :a 'icomrnunic_-c!,tion :rega.rding a: . .possible t~k.ing; "·'' (s:ee, 

Complaint, i84 [NYSCEF Doc. No. iJ). The fraud claim alleges 

'-'-Defendants,. upon . .:Lnforrnc;1tio.n and b,f;di~f, made e_ach of tb,ese 

misrepreseritatio:ri.s a,nd omissio.ns, ct.id not disclose the June 22 

Lette·r, and othe::rwise ·cb"nceal·ed any knowledge. ·of the. city's 

intended taking with the intent of inducing Pl.a.intif·f tq_ enter 

into t-he Coµtract, the Amendment, the payment of a:n additional 

dep'osi.t, and allow· the wrongful taking of its full $.2. 6 

~ill:[.or) depo.sit" (,§g§:, C:omplai.Ilt, 158 [NY:SCEF •Doc. No. 2]_) .. 

The plaintiff argues the fraud claim fs distinct from the breach 

of contract .claim becau.se: the. frauc:i cla.i:qi. is c::ornprised of dµties 

r;i.o.t included withi.n ariy breach of contr.adt. 

It is trt1e that a ·misr!3presentat.ion of a mater·ial ta:·.ct that 

is ca.llateri;l-1 to the contract ·which induces the oth12:.r pq.1;ty :to: 

e.riter into the contract is sufficient to sustain i:in .action of 

fraud and is. distinct. frorri the breach of contract claim. (Selinger 

Enterpr{ses Inc~, v. Cassuto, 50 AQ3d 766, 86Q NYS2tj 513 [2d 

Dept., 2·0Q8J) . However, where the misrepres"E~ntatiort refers only 

8 
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to the intent or ability to perform under the contract then such 

misrepresentation is duplicative of the breach of contract claim 

(see, Gorman v. Fowkes, 97 AD3d 726, 94 9 NYS2d 96 [2d Dept. , 

2012]). Generally', for a fraud claim to be collateral to a 

breach of contract claim the misrepresentation must consist of a 

present fact that is unrelated to the -precise terms of the 

contract itself. Thus, in American Media Inc., v. Bainbridge & 

Knight Laboratories LLC, 135 AD3d 477, 22 NYS3d 437 [Pt Dept., 

2016] the plaintiff sued defendant f:or advertis:ements it placed 

in various periodicals without receiving payment pursuant to 'the 

contract. The court held misrepresentations made by the 

defendant were not duplicative of the breach of contract claim. 

Specifically, the principal of the defendant made statements that 

he loaned the defendant sufficient ftind:s to cover the advertising 

expenses thereby inducing the plaintiff to enter into the 

contract. The court noted those misrepresentations were 

collateral since they were misreprese:htatiohs o.f present facts, 

narrtelythat the defendant had su£ficient funds. Further, these 

misrepresentations werecollatetal to the actual terms of the 

contract which involved placing advertising in plaintiff's 

periodicals (see, also, Deerfield Communications Corp., v. 

Chesehrough Ponds Inc._; 68 NY2d 954, 510 NYS2d 88 [ 1986]) .. Thus, 

the critical distinction whether a fraud claim isi distinct from a 

breach of contract cla:Lm rests upon the following criteria. The 

9 

[* 9][* 9][* 9]



FILED: KINGS COUNTY CLERK 07/16/2024 11:46 AM INDEX NO. 500211/2024

NYSCEF DOC. NO. 41 RECEIVED NYSCEF: 07/16/2024

10 of 17

first is whether the rnisrepre:::fentation concerns a future intent 

to perform or whether the statement misrepresents present facts 

(see, Wylie Inc., v. ITT Corp., 130 AD3d 438, 13 NYS3d 375 [Pt 

Dept., 2015]). If the misrepresentation concerns present facts it 

will generally be considered collateral. If the 

misrepresentation concerns a future intent to perform then it is 

generally duplicative of a breach of contract claim. This does 

not mean to imply a fraud claim regarding future conduct cart 

never be distinct from a breach of contract claim. It surely can 

where the promise is collateral to the contract. (see, Fairway 

Prime Estate Manadement LLC v. First American International Bank, 

99 AD3d 554, 9.52 NYS2d 524 [pt Dept., 2012]). Moreover, even if 

the misrepresentation concerns a present statement of facts, 

those facts must touch a matter that is not the subject of the 

contract. Therefore, if the promise or misrepresentations 

"concerned the performance of the contract itself, the fraud 

claim is subject to dismiqsal as duplic~tive of the claim for 

breac~ of contractu (HSH No~dbank AG v. UBS AG, 95 ADgd lBS, 941 

NYS2d 59 [Pt Dept., 2012]) Concerning independent duties, in 

Clark-Fitzpatrick. Irie, V. Long Island Rail ROad Company, 70 NY2d 

3 82, 521 NYS2d 653 [ 198 7] the court ,explained that the 

independent duty "must spring from circumstances extraneous to, 

and not constituting' elements 'of, the contract, although it may 

be connected with and dependent upon the contract" (id). 
' ' ' 

10 
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In tbi$. cas.e t,hce fraud allege.s, the. q.ef endants .failed to 

. .disclose the June 22 letter. The .breach of contract claim 

alleges. the defendants failed to dfsclose the. June· .22 letter, 

·These· two cla-irns a.rise_- from. the s.ame ci,rc.Limsta.nces. TrtereJore, 

the rriotio:h seeking to dismiss the first cause of action is 

granted. 

L. 'k , 
1. ewise=~ the cla.1.rn o.f neglig.en.t rni.srepre·s,ent~tion if?. 

duplicative of the bre.ach of contract claim and the motion 

seeking to di.smi$S the second cause of action i.s granted (see, 

Pollak v\ Moore, 85 AD.3:d 578,. 926. NYS2c1 4.34 [Pt. D,ept., 2011]). 

The fou,rth causE:! of action alleges the br·each of the implied 

covenant of good faith -a·nct £.air dealing. It is well settled th~t 

cause of action is premised upon parties to a contr,3.ct exercising 

good .faith -while. performing the te.-ims of an a:gr.eement (Va.rt 

Valke·nburgh Nooger & Neville ·v. Hayden Publishing Co., 3d NY2o 

34, 33d NYS2d 329 [1972 l) . .However, that cause of action is nbt 

applica.ble when it is -duplicative 6.f a .breach. of contract claill). 

( P. S. Finance LLC v. Eureka Woodworks Inc., 214 AD3d i, 184. AD3d 

114 [2d Dept., 2°0.23]) . Ev:€!'h .if p,led in the aiterncJ,tive, .the 

.<::lc;1im c;,f a,ny bre~.c.h of any implied covenant is based upo:n. .the 

same· facts as the breach of contract claim, namely the failure to 

satisfy al"i the con.t.ract-µal pr_qvj,.sl.onsi. That is .. duplicative. o,f 

the breach of c;:bntra .. ct and conse.quent.ly, the motion seeking to 

dismissth.e fourth cause of action is granted. 

11 
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The next cause of action alleges unjust:. enrichment. It is 

well settled that a claim of unjust enrichment is not available 

when it duplicates .or replaces a conventional contract or tort 

claim {see, Corsello v. Verizon New York Inc., 18 NY3d 777, 944 

NYS2d 732 [2012]). As the court .rioted "unjust enrichment is not 

a catchall cause of action to be used when others fail'i (idJ. 

The defendants argue that unjust enrichment could be available 

since they are permitted to plead alternative theories -of 
. . 

liability. However, unjust enrichment is usually reserved for 

cases where though a party committed no wrongdoing has received 

money to which he or she is not entitled (Corsello, supra) a 

truism inapplicable in this cas:e. As the court explained in 

Corsello, "plaintiffs allege that Verizon committed actionable 

wrongs, by trespassing on or taking their property, and by 

deceiving them into thinking they were not entitled to 

compensation. To the extent that these claims succeedi the unjust 

enrichment claim is duplicative; if plaintiffs' other claims are 

defective, an unjust enrichment claim cannot remedy the defects. 

The unjust enrichment claim should be dismissed" (id). Likewise, 

in this case, if for whatever reason the contract Cause of action 

fails then the unjust enrichment claim will not be avaiiab1e. 

Con§equently, the motion seeking to dismiss the claim of- unjust 

enrichment is granted. 

The next cause of action seeks conversion. Where a 

12 
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conver,:iion claim e1rises from the same circumstances as the breach 

Of contract claim then such conversion claim is duplicative 

{C.onri.ecticut New York Lighting company v. Manos Business 

Management Company Inc., 171 AD3d 698, 98 NYS3d 101 [2d Dept., 

2019]). 1'To determine whether a conversion claim is duplicative, 

courts look both to the material facts upon which each claim is 

based and to the alleged injuries for which damages are sought" 

(Medegua LLC v. O'Neill and Partners LLC, 2022 WL 2916475 

[S.D.N,Y. 2022]). In this case the breach of contract claim 

essentially asserts the defendants breached the contract and must 

return the deposit. The conversion claim seeks a return of the 

same deposit. Thus, the conversion claim relies u·pon the same 

facts as the breach of contract c.laim and seeks the same damages. 

Therefore, "if Plaintiff were to recover on each claim, it 'would 

in effect be paid twice''' {id) . Therefore, the motion seeking to 

dismiss the conversion claim is granted. 

The last cause of action seeks a declaratory judgement 

concerning the rights pursuant to th,e contract and that the 

plaintiff is entitled to the deposit. It is well settled that "a 

motion to dismiss the complaint in an action for a declaratory 

judgment "presents for consideration ohly the issue of whether a 

caus.e of action for de.claratory relief is set forth, .riot the 

qUe:Stiori. of whether the plaintiff is entitled to a favorable 

declarati.on"" ( biGiorgio v. 11.09-1113 Manhattan. Avenue Partners 

13 
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LLC, 102 AD3d 725, 958 NYS2d 417 [2d Dept., 2013]). The basis 

for this cause of actiori is the allegation the defendants 

breached the contract. Thus, where the plaintiff maintains "an 

'adequate, alternatiye remedy in another form of action' -

namely-, the ... cause of action for breach of contract" then the 

ca.use of action for declaratory judgement is duplicative. Thus, 

the motion seeking to dismiss this cause of action is granted. 

Turning to the n10tions seeking to dismiss the remaining 

cause of action for breach of contract against the individual 

defendants, it is well settled that if the defendants so 

dominated the activities of the corporation then piercing of the 

corporate veil would be permitted and defendant could then.be 

liable personally (see, Matter of Morris v. New York State, 82 

NY2d 135, 603 NYS2d 807 [1993]). However, dominartce of a 

cO.:tporation, standing alone is insufficient to pierce the 

corporate vedl (First Capital Asset Management Inc. , v. N. A. 

Partners; L.P., 300 AD2d 112, 755 NYS2d 63 [1st Dept., 2002]). 

New York courts take piercing the corporate veil ve-ry seriously 

and will pierce the corporate veil only when necessary to prevent 

fraud or to achieve equity (see; Morris v New York State 

Department of Taxation an:d Finance, 82 NY2d 135, 603 NYS2d 807 

[1993]). To succeed on a request to pierce the corporate Veil 

the plaintiff must demonstrate that "(l) the owners exercised 

complete dominion of the corporation in respect to the 

14 
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ttans-action ·atta.cked i;ind (2J ·that s-uch oomiriiori was used to 

commit a frqud or wrong against the plaintiff which resulted in 

-plaintiff's injury·,, (Conason v. Megan Holding LLC, 25 NY3d 1, 6 

NY83d ·:.206 (.2015]) . As·- ·the court of Appeals observed, at the 

pleading stage •~a plaintiff .must d.o more than merei.y all.ege that 

[defendant] engagE1-d in improper act:-s or acted in \bad faith' 

while: repres-.emting th~ -oorpo-rc;l.tion-" {East Hampton Union Free 

School Di-strict v .. Sandpebble Builders Inc., 16 NY3d 775-~ 919 

NYS2d 496 [2011] )·. Rather, the plaintiff mU$.·t al1-e.ge faGts 

demonstrating such dominion over the corporation and that 

"through such dominaticin, abused the pri"vile:ge of doing ·b_usiness 

in the· corporate f.orm to perpetuate a wrong qr_ injustice again.st 

the plaintiff sucll. that a court in equity will inte.rvene" 

{Oliveri Construction Corp.,. v. WN= ·weaver Street LLC, J.4.4 .. AD3d 

765, 41 NYS3d 59. [-2d Dept., .2016.]). "Factors to· pe cons;idered in 

determining wl;lethE:::r an individual has abused the priviiege of 

doing business in the -corpo.rate or LL¢ .fa.rm i--nclµo.e. the f'ailure 

to 'adhere to [corporate or] LLC formalitiei3, inadequate 

capitalization, commingling· -o·f asse:ts, and the personal µse of 

[corporate· or] LtC- funds" (see, Gra:mmas v. Lockwood Associates 

LLC, .95 AD3d 1073, 944 NYS2d 623 [2d Dept,., 2012]) . Thus, mere 

con.c.1 us ory st a t,ei:nen.t.s that the ..i.ndi vi dual dominated the. 

corporation are iris:U:fficient to .defeat a mo.tion.. to dismiss (AHA 

Sales Inc. , v. Creative .Bath Products Inc., 58 AD3d 6, 8 67 NYS2d 

is 
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169 [1d Oept., Z00$J). 

ln tJ:i_is case the compl~int does not allege any facts at all 

de:mon·stratihg any of the acts necessary to pierce the corporat;,•e 

-v·eil :at all_. Ir:tdeed, other· ·t_llan rioting the occupations and 

addresses of the individual defendants they are not mentioned in 

the complaint. In oppositic:in, the piaintiff, ·argue.s in 

conclusbry fashi.ori that ''the Defendant LLCs were pap~r entitie,.s. 

that were so informally regarded by the I:ridividual Defendants 

that orie Def·endant-, Jo.hrt Khani, couldn'·t ·even remerol,'.rer th~ nam~ 

of the:. LLC tl1.i:l.t he was_. _repre_s_enting at the cl¢i:Sing .Ori January 8, 

2 O 2 4 1' (~, Memo.i.1:rndum in Opposition, page 18 [ NY SCE.F Doc·. No·. 

3·9] ) . How·ever ;_ there a·r.e ri"o facts whatsoever Sl.lpporting that 

allegation. Thus, there is no explanation how the individual 

·defendants diste·g·a:rded the .co-rporate form, inadequately 

-c·apitalized the -company or -used corporate,. funcl.-~ for pers.onal 

purposes, Thus, merely reciting the legal standard or blanket 

allegations without any supporting facts ·renders the cau_s.e: of 

ac::tion conclµsory, I1;1 Albstein v'. Elany Contractiricj .Corp., 30 

AD3d 210i B~B NYS2d 8 [ist Dept., 2b0~J the cogrt gzanted the 

motion see.king to -dismi_ss tn.e pie,_r.cing O"f. the corporate ve:il on 

the grounds the plaintiff alleged "notl:l.ing more th.an that the 

corporation w:a·~- 'undercapitali_z·ect' and functioned as" the 

ihdividu_a,l' s "alter ego" (.id). The court further noted the. 

piai.nt1ff falled to ''plead any facts to substantiate such 

16 
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concJusory claims" and did not "sufficiently allege that the 

corporate form was used to commit a fraud against her" (id). 

Therefore, b.ased. on the foregoing, the motion seeking to 

dismiss all of the causes of action against defendants Daniel 

Kimiabakhsh, Joseph Rascegar, and John Khani is granted. 

So ordered. 

DATED: JUly 11, 2024 
Brooklyn N.Y, 

ENTER: 

Hon. Leon Ruchel sm'an 
JSC 

17. 
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