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SU.FREME COURT OF THE S.TATE OF NEW YORK 
·COUN.T1f ·ot KINGS : ·ciVI~ TERM: COMM·I!!RC,IAL PART 8 
. --------- ---- ~-----·--~. ----------·x 
.MEYER GUTNICK, BEDFORD REALTY MANAGEMENT, 
LLC, 170 4 OCEAN AVENUE, LLC, 

Plaintiffs, Decision 9nd order 

- against - Index No. 518404/2020 

Y.ERACHMEAL. JACOBS.ON_, MARC JACOBOWITZ, 
BLUEJAY MANAGEMENT,· :yLC, BLUEJAY 
.CAP'.t'l'AL,. LLC, SKY . .HIGH REALTY GROtJP LL.C, 
1.704 OCEAN AVENUE.; LLC:,. July 11, 2024 

be,fendant.s, 
---- --- --------~ ~-- - -------- ---- -- X 

PRESENT: HON. LEON RUCHELSMAN Motion Seq. #6 

T.he defendants have, moved pur:sua:nt to CPLR §3211 se.eking to 

dismiss the amended. complaint. The, plaintiff oppos~!=): the .motion. 

p·ap-e-:i:-.·s were consid.e,;red .. by the part·ie.s and a:fter reviewing all the 

arguments this court now makes the following determin,ation . 

. As recorded .in prior orders thi.s matter has been cohsidated 

wi·th th:i;ee other action.~, namely, Gutnick et al v .. Jacobs.on et i3l, 

Incle.~· t{umber 520-07.,5-_/2"020, Gtitnick" et al --v. Jacobson ·e.t ~.L, Index 

N1.1ml:>er Index Numbe·r 520.4 71/2020 arid Ja"Cobowitz et a.1 v. Gutnick et 

al, IndE=x No. 511754/20;20. 

In · the main action, Index No . 518 4 0 4 /2.02 0, the pl a inti.ff s have 

,sued· the defendan·ts aJ,.leging the de•fen.dants violated a:ri"-. ·operating 

.agreement e.xecuted between the .P.arties, concerning ah e·nl-ity, 1704 

ocean Avenue LLC, created to buy, develop .and .sell property in 

Kings County by diluting hi.s share of the en.ti ty by failing to. 

abicie by a right of first refusal permitting him to invest 

addi tionai capital. Further.., the complci1nt. .a.llegt:id the deferi:da.t'its . 
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fail,ed to di-stribute a ·casll: :el.ow and tail.e_d to respond. to a requ_est 

to review the books a11d records of the entity. Lastly, the 

c:omplaiT'.1.t alleged the defendants removed him as member of the 

·_entity- with.out authori_ty. 

520·075/2020 concerns claims the defendants violated an 

operating a-greement exe.cuted between the parties . .c-once·rning an 

entity,. Eas·te.rn Pa.rkway Inve-st.ors LLC, c_reated ·to buy l d~v~-lop and 

sell property in Kings County wherein the defendants unlawfully 

paid themselves a brnkerage f'ee at the expe-ns·e of" the entity o"f 

which the plaintiff was a meTTlber. Further; the comPli:?-.int also 

al1eged t11e managing members fail~d to offer the plaintiff the 

right to in.vest .additional sums which diluted his -share :of the 

entity and the defendants engaged in self dealing, Moreover, the 

complaint alleged" the defendants deh"ied the plaintiff the· right to 

his share o-f an . ac·qui s.i ti on fee and.-: r:e.f-u._sed to a cc.on:rrnoda t e a ta,x 

deferral program request. 

_520471/2020 .conce-rned c·1-a:ims the defendants violated .op.eratin.g 

a:_greemen:ts executed p_etwe.en_ the pa:i:t:i..e~ concern.:Lng an entity, 

.Arlington Pcirtners LLc·, a:nd other entities, created to· buy, develop 

and sell property .. in King_s C:oµnty whereby the defendants unlawfully 

paid th.emselves brokerage f-.ee:S at th'e expense of the entities of 

which the plaintiff ·was a member- and also misrepresented the sale 

of. properties. .t_o th_e. detr:lment bf the plaintiff. MoreovE)r, the 

complaint alleges the defendants failed to provide books and 
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.:records of the Efatities. 

511754/2020 is a defamation action instituted by the 

defendants against plaintiff for sta:tements he made about the 

d~feridants. Open -cons.olidati.on t_h¢. cm:irt distnisse.d rnany of the 

cause.s of action on various grounds. The plaintiff amendeo. the 

-complaint s.eeking to ·add cause$ of· ·acti.on and to correct 

"infirm_itie$ outl:ined in the prior .oourt c;iecisiq.n. .The def.endahts 

have moved seeking to dismiss the amended complaint on various 

91;7ounds. As- no:t.ed .. the motion is 9pposed, 

Conclt.i"sions of Law 

It is well .-settled that qpon a mo:t:ion tQ disi;rd..ss th_e cou;rt 

must determine, accepting the allegations of the complaint as true, 

·whether the. party·· ·can succeed up.on any rei:rsqnable view qf tho_se 

fac::.ts (.Pere-z v. Y & M T.ransportation Cd.rporation, 219 AD3d 1449, 

196 NY:S3d 145 [2d Dept., 20231) , Further, all the. allegat.:i..ons in 

the com.plaint are deemed true: and .aLl re.as.enable inf.ere.ric-es may :b_e 

drawn in favor . . of the plaini:if£ (Archival 177 Realty 

Corp., 220 AD.3d 90-9, 198 NYS2°d 567 [2d Dept., Z023J). Whether the 

compl-aint wi_ll la;ter ·-s.urvi ve a motion for summary _j udgm,e'nt, -or 

whether the. piairtti£f will ultimately be able to p:Cove its claims, 

of course, plays no _pa,rt in the determination o-f a p-r,e·-dis_covery 

CPLR §JZll motion to dismiss (see., Lam v. Weiss, 2i9 Ab3d 713_, 195 

NYS3d 488 [2d Dept., 2023]). 
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First, an cl.mended ··qqmpla.int sup$.rsedE!s the orig.inal complaint 

rendering t;.he ori_g.inal complaint rio lort·ger viable (GOlia v. Viera, 

·162 AD3d 863, 80 NYS3d 297 [2d Dept., 2018]). Further, the amended 

._complc;int bec;ome,$ the-. 9nly ·compl_aint in_ toe ca.se (R&G --Brenner 

Income Tax Consultants v. Gilmartin, 166 AD3d 685, 89 NYS3d 85 [2d 

Dept., 2018.]). Therefore, the amended complaint cannot 

""inc:o:rpo.:tate by refer·ence" the prior compla-ints sipce they are 

superceded they no longer qontain any pertinent all.egations 

"(Lombardo v-~ Mas.tee North America. Inc., 25 M-iscJ..o 124.Z (A.) , 90·:1 

NYS2d 90.7 _[Supreme Court Kings County 2.Q_09],. _Baldwin v. Hegeman 

F.arms Corp., 154 .Misc 285, 2"77 NYS 705 [Supr·eme Gourt .Am=lbany 

County :193-4]). It may be ·the plainti.f.f sought t_o si:rnply ·th.e 

amended pleading by referring to the original complaints for any 

facts o.r Cciuses of action for which an amendment is not hecessary. 

However; as note.cl, the: orig·inal complaints i:ire now rende.red moot 

and no references_ can be made to them. Mo,reover, in 2012 GPLR 

§-302:j fp.) was amended and states that )'any motion to amend or 

supplement pleadings sha_LL pe accon:i,panied by the pro_posed amended 

or supp1emental pleading: cle·arly showing the changes or additions 

to be l'nc;ide to the ple.~ciing," ( id) ·. 

accompanying the new rule state that ''this new provision does not 

prescribe .-exactly how the changes· an} t.o be· s.hown, but any do"cum:ent 

m;;q::·ked with "track cbang$s," oi: some similar program, will likely 

$1.lffice. Clarity shouid be :the touchstone fo,r any· disputes on this 
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front, and there are many ways in which the movatit can achieve this 

legislative goal" (Patrick M. Connors, McKinney's Cons Law of NY, 

Book 7B, CPLR Practice Commentaries C3025:9A [2012]). While the 

pleading in this case was amended without the need to file a: 

motion, the aims of track changes or redlines to provicie an easy 

reference to such changes should have been provided. Therefore, 

the court must examine the amended compl$.int without regard to the 

original complaints. Such an examination reveals that there are no 

facts at all u·ncterlying any o.f the amended causes of action since 

all the underlying facts are contained in the prior complaints. 

Thusi the amended complaint cannot support any of the allegations. 

The ref ore, the motion seeking to dismiss the amended complaint 

is granted. 

So ordered. 

DATED: July 11, 2024 
Brooklyn N.Y. 

ENTER: 

Hon. 
JSC 
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