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PRESENT:  HON. MELISSA A. CRANE PART 60M
Justice _
X INDEX NO. 651088/2019

SHAHID BUTTAR, HAROON RASHID, JOSE
RODRIGUEZ, ARTHUR NACE, CHAUDHRY AHSAN,
ZURAB ANUASHVILI, GAGANJOT ARORA, SHIMON
ASOL, SIKANDER AWAN, SATWINDERIJIT BAL,
STEFAN BERNICZKY, VINCENTE DUARTE,
HOSSAME GABER, KHIZAR HUSSAIN, MUHAMMAD
1JAZ, SHAIR JAWAID, ERIC KIBANDA, VARINDER
KUMAR, BIMAL KUNWAR, GREGORY LACHOWICZ,
JAN LUKASEWICZ, TANWEER MUHAMMAD,
ZAWAR SHAHID, RAVINDER SINGH, KULDIP SINGH,
CHARANIJEET SINGH, RATIWINDER SINGH,
LAKHBIR SINGH, VIOREL SIRBU, SARABJEET
SODHI, SUKHVINDER SODHI, ROMAN
STANISCHOUK, SALMAN TARAR, RABAH TEMZI,
ITALO VERA, MILTON VILLAGOMEZ, AHMAD
KHAN, MUHAMMAD YOUNIS MALIK, individually and
on behalf of all other similarly situated Plaintiffs,

- against -

ELITE LIMOUSINE PLUS, INC., FIRST CORPORATE
SEDANS, INC., GUY BEN ZION, AMIR BEN ZION,
SHAFQUAT CHAUDHARY, and DOE 1-10.

Defendants.

X

MOTION DATE

MOTION SEQ. NO. 017
DECISION + ORDER ON
MOTION

The following e-filed documents, listed by NYSCEF document number (Motion 017) 865, 866, 867, 868, 869, 870,

871, 872
were read on this motion to/for

SEVER ACTION

Plaintiffs, a class of immigrant drivers who have been waiting over 5 years to seek justice

for alleged unequal treatment by defendants, that deprived them of work and money, move to

sever the claims against First Corporate Sedans, Inc. (“FCS”), Guy Ben Zion, Amir Ben Zion,

(collectively the “FCS Defendants™) and defendant Shafquat Chaudhary,. The reason this

motion became necessary was because defendant Elite Limousine Plus, Inc. (“Elite”) filed for

bankruptcy thereby staying this action.
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Plaintiffs commenced this action in 2019, following Elite’s purchase of almost all of
FCS’ assets in 2017 (“FCS-Elite Transaction™). In July 2023, Elite filed for Chapter 11
bankruptcy in the Eastern District of New York (id.). Plaintiff now moves to sever the claims
pending against the non-debtor parties, FCS Defendants and Chaudhary.

First, it is peculiar that Elite, purportedly through its attorney’s Tuch & Cohen, has
opposed this motion. Elite is currently in Bankruptcy. Yet, there is no indication that Tuch &
Cohen had permission from the bankruptcy trustee or the bankruptcy court to use assets on
opposing a motion here.

Moreover, the test for whether or not to sever has to do with whether this case would
somehow affect the bankrupt estate. Neither FCS nor Elite has addressed this issue in any
material way. Elite makes some vague argument that the “Step B” claim that Chaudhary aided
and abetted FSA violations must first be preceded by a “Step A” determination that Elite violated
the FSA. The~ court does not understand why this is or should be the case. Elite does not explain
it. Nor can the court fathom a decent explanation. As Elite will not be participating in the trial,
there can be no collateral estoppel effect against it.

/

Meanwhile, the non bankrupt defendants can be found liable without Elite, because Elite
1s NOT an indispensable party. New York Franchise Sales Act, Gen. Bus. L. § 691(3provides for
joint and several liability against a control person. The statute states:

“A person who directly or indirectly controls a person liable under this article, a
partner in a firm so liable, a principal executive officer or director of a corporation
so liable, a person occupying a similar status or performing similar functions, and
an employee of a person so liable, who materially aids in the act of transaction
constituting the violation, is also liable jointly and severally with and to the same
extent as the controlled person, partnership, corporation or employer”

(New York Franchise Sales Act, Gen. Bus. L § 691(3)).
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Thus, Chaudhary, as well as FCS, could be found liable with or without Elite. Moreover, in
general all the defendants would be subject to joint and several liability. This mitigates in favor
of severance.

Both Elite and FCS argue that severance should be denied because it could consume
excessive judicial resources and have potential overlapping issues of fact. However, courts have
consistently held that bankruptcy stays do not apply to nonbankrupt defendants, and severance is
only denied when it could affect the bankrupt’s estate, not the case itself. See Golden v.
Moskowitz, 194 AD2d 385, 385 (1st Dept 1993) (holdiﬁg that “Appellate courts in this State
have repeatedly held that a bankruptcy stay does not prevent a plaintiff from proceeding on
causes of action against nonbankrupt defendants, which do not involve the bankrupt’s property™).
See also Empire Erectors and Elec. Co., Inc. v. Unlimited Locations LLC 102 AD3d 419 (1st
Dept 2013) (holding “automatic stay triggered by debtor’s bankruptcy filing did not apply to
creditor’s action against guarantors of agreement executed by debtor, absent showing by
guarantors that continuation of the action would have an adverse economic effect on the debtor’s
estate™).

Pursuant to CPLR § 603, the Court may order a severance of claims to avoid confusion,
delay, or prejgdice. Despite the bankruptcy action having been ongoing for nearly a year, Elite
has made virtually no progress. Elite has not even made a formal proposed plan for
reorganization. There being no end in sight for recovery in the bankruptcy case, it would
prejudice plaintiff to deny severance. This action was first commenced in 2019 and discovery
has closed. It is more than time to get on with the case against the non-bankrupt defendants.

Accordingly, it is
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ORDERED that plaintiffs’ motion for an order severing the claims against Elite and
continuing the claims against defendants First Corporate Sedans, Inc., Guy Ben Zion, Amir Ben

Zion, and Safquat Chaudhary is granted.

The clerk is directed to sever the claims against Elite which will remain stayed, but lift

the stay as to the remaining defendants.
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