
Josan v City of New York
2024 NY Slip Op 32700(U)

August 2, 2024
Supreme Court, Kings County

Docket Number: Index No. 507488/2020
Judge: Kerry J. Ward

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 08/02/2024 12:40 PM INDEX NO. 507488/2020

NYSCEF DOC. NO. 126 RECEIVED NYSCEF: 08/02/2024

1 of 10

Supreme Court of the State of New York 
County -of Kings -

Part 9 

BAUOSAN AND NARJNDERKAUR; 
Plaintiffs. 

against 

CITY OF NEW YORK, NEW YORK CITY 
SCHOOL CONSTRUCTION AUTHORITY and 
NYC DEPARTMENT OF EDUCATION, 

De:fendahts. 

lndcxNumber 507488/2020 
Seqs.004,005 

DECISION/ORDER 

Rccitntion, ns n:q1i1rc<l by CPLR §2219 (il), ofthc papers 
eonsi<ler<'<l in the rcvii:.w ofthis t-.Jotion -

NYSCEF Docs. Numbered 
Notice orMtition an<l Allidavits Annexed._ .. 59-60. 79. 82~3 -
Or<ler to Show Ciiuse an<l Affi<lavirsAnncxc<l. __ 
Answering A/Jldavits ......... , .... ___ ... .8.lJj 9 
Replying AtlidnVits ....... _ ...•. _ . . . . . . .. _ 
Exh)biis . _ , . _ ..... _ . _ , . __ . _ , _ , ~ .YUL. 
other ....... , .............. _ . , ... : , - . 

Plaintiff Baj Josan's (hereinafter ''Plaintiff') lawsuit alleges causes of action fot comni.oi1 
law negligence as well as violations of Labor Law §§ 400, 240{ l), and 241{6), In support of his 
Labor Lmv §241(6) claim, Plaintiffalleg~s that Mova11ts violated Industrial Code §§23-1.5 ahd 
23-9.2(a), (c), and (h), Defendants move fol' i) S1imniary judgm_ent, dismissing Plaintiffs' 
Complaint, with pr~judice-, as to thefr Labor Law §200 claim rmd com1tilm law negligence claim, 
ii) su1111nary judgment dismissing PlaiQtiffs' Complaint, with prejudice, as to their Labor Law 
§240 claim, and iii) swnma.ry j'udgmentdismissing Plaintiff.c;' Complaint, with prejudice; as to 
t]1eir Labo.rLaw §241(6) (Mot. Seq, 4). Plaintiff cross--nioves for i) summary judgmentunder 
Labor Law § 240( 1), and i i}summary j udgn1entunder Labor Law §241 ( 6) against Defendants 
City ofNew York, New York City School ConstructionAuthority, and NYC Department of 
Education (hereinafter,- ''Defendants"). 

Statement of Facts 

·The instant-action arises out ofan accident that purportedly occurred cm·January 9, 2020, 
whereon Plaintiff alleges that he was injured while working at a project site located at 4004 4th 
Avenue, Bmoklyn,New York, known as LSJ36/Char1es 0. I)ewey Middle School (hereinafter, 
"Job Site;'), Specifically, Plaintiff alleges that while working at the Job Site as an employee of 
non-party, J&N Constl'uction Group Corp. (heteinafter, "J&N"}, he sustained injuries tohis 
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pelvis; lurti:bar spine, cel'Vical spine, and right knee, when a f(frklift he was personally operating 

tipped ovet qnto ifa side. 

Plaii1tiff began working fot J &N at the Job Site on or about December l 9; 2 0 l 9. The · 

subject forklift was brand new, having arri\'ed at the Job Site only one week prior to Plaintiff 

having begun working there. Since he began working for J&N at the Joh Site, Plaintiff operated 

the forklift approximately five days per v1,reek, tmtil the date ofthe :accident, Janum-y 9th, 2020 

(Josan EBT at 50; 71-73), 

Plaintiff began working at around 3:30 PM on the date of the accident, with the accident 

having occtitred at around 7:30 PM. On that day, his supervisor, Mr; Laklnvinder Pal. J&N's Site 

Superintendent1 instructed him to use the forklift to unload scaffolding from a delivery truck at 

the Job Site and bring it to the Workers located iii: the yard (Josan EBTat 66). Using the forklift, 

he unloaded and carried scaffolding materials from the truck to the yard, three Umes, without 

incident. The accident happened on the fourth load (Josan EBT at 70). 

After Plaintiff had unloaded and· carried the fitst three bundles of scaffolding to the yard, 

using the forklift, the truck driver secured the. fourth bundle to the fork lift. The driver then 

moved his hands up a:nd down and told Plaintiff that the load was secure and that he could liftit. 

Plaintiff testified that the load was level, and that he personally checked the forklifl on the date 

ofthe accident, and it was in good conclition and "looked fine;" In addition to Plaintiffand the 

c:lriver, there were three flagmenpresent in the area at the time. These flagmen also indicated 

with theii'han:ds for Plaintiff to lower the forklift:, oncethe load been secured (Josan EBT at 86-

90). 

Plaintiff testified that once the 'Scaffolding was secured; he lifted the forklift, then turned 

it to the right (JosanEBTat 92). When the forklift started to tilt to theright, he then jumped over 

to the left side of the forklift. He then temoved his seatbelt and was about to jump out of the 

forklift, when his tight foot slipped. He did not slip on a wetsutface. He then fell to the ground, 

apptoximately 2 to 2.5 feet :from the forklift and 4 to 5 feet down from where he had been seated; 

onto his right side. No part of his body struck any part of the forklift before or while he fell. The 

forklift tilted c{1mpletely over onto its right side (Josan EBT at 100-102), 
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Labor Law §200 

Labor Law § 2Q.0 is ''a codification ,_of the.commo1t~ law duty of landowners :and ge1ieral 

·contradors to provide wor.kets with a reasonably safe place to wm;k" (.~·ee Pacheco v Smith, J 28 

-AD3d 926; 926-[2d Dept 2015])1 Tp prpve a violaticm ofLaf?.9r Law §-ioo, a plaintiff must show 

that the defendant ovvner and/or contractor exercised supervision or control over the work 

performed by the-co11trac.tor's entployees; or that it had actti"al or constrnctive notice of the uns·afo 

coi1dition causin:g the accident. (N .Y. Lab. Law § 200 [McKinney]). Additionally, when a claim 

arises out of alleged defects or dan~ets in the methods or 11taterials of the worK i·ecovety against 

the owner or general contractor c,i.nnot he had unde:r Labor Law § 200 unless it is shown that the 

party tc, b"e charged had the authori_ty to supervise: or control the perfo_rmarrc.e of the. work. 

Although property owners ofren have a getietal authoi·ity to ove1'see the progress of the Work1 

mere general sttpervisory .authority ata Wor.ksite fot the purpose ofo.verseein~_the progress qfthe 

work a11d inspectiqg the work product is insufficient to impose liability under Labor Law § 2°00. 

';A defendant has the authotity to· supei-v.ise oi.· control the w"m;k for p.ti.rposes of Labor Law § 200 

when that defendant bears the responsibility for the manner in which the work is performed;' (see 

QrtRga 1~ fuccia, .57 A,D.).d $4, 6.2, 866 N.Y.S.Zd 323, 330_ [2008]). 

Plaintiff was employed by J&N on the date of the subject ac:cide11t. He was responsible 

f01' if.Jtkl"itl operation while. working for J&N at the Job Site (Josan Virtual Video Examii1ation at 

26). His .only supervisor at the Job Site was Mr. Lakhwi11det Pal, J &N's Site Superhitendent. Mi. 

Pal would provide Plaintiff with his assignments on a daily ha.sis and instructed Plaintiff on how 

to operate the subject forklift .at the.Job $ite (Joso.n Virtual Video Exarnination at 31.-34). Plaintiff 

-.testi:i:1ed that he did not know what role NYC School C011structi01i Authority (herein.after• 

:,NYCSCA''), the City ofNew York (hereinafter 1'the City), the Board of Education (hereinafter 

''BOE"), ot the Departmem ofEducation (hereinaf'te:r «bOE") haci with respect to the·project 

(.fosan, Vinual Video Examination at 121-122)_. Mr. Rajib lmteaz, NYCSCASafetyinspectot\ 

testi.tied that hewo:ukl visit U1e Job Site at least once per week.to check the public,protectians~ 

the workers' activities 1 and whether the workers were following safety guide! ines and working in. 

a sate manner (NYCSCA EBT at 8-9). Mr. Imteaz testi_fied that hi:sjcib was not .to ~dvis!! as to the 
means and methodS . .ofthe work performed by-J&:N's workers.·Moreover, he at no time advised 

Mr. PAI regarding use-of the forklift at. tl1e Job Site, and·. at i10 time held ·any safety meetings 
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regarding transfer ·.of materials using a forkiifr p1ior t◊ Plaintiff's accident (NYC SCA EBT at 24 ). 

With respect to the City and BOE, in his affidavit, Christopher Dickerson, Seniorlnsurance. 

Claims Specialist of the C!.ity ofNewYork Law Departmen.t·stated·that neither the City not B"OE 

directed_, supervised, or controlled the means or methods of Plaintiff's work, of J&N'$. work, or 

:o.fthewc:irk of any J&N employee at the:JpbSite, eHh~r on .or pdor to the date of the imbject 

accident (Dickerson Affidavit at 3). He further stated that ii.either the. City, nor BOE performed 

·any coristruction, e1nployed ai1y ]aborers to perform-any coi1stn1ction, or pi·ovided, fabricated, 

inspected,. ·or maintained ai1y too ls,· equiptnen t, devices; or materials to P lai n;ti ffor any J &N 

employee at the Job Site:1. either·on or prior to the date of the subjec:t.ticcide.nt (Dicke1'son' 

Afti daVi t at 3-4). The record before the Court St1 gg:ests that Def end ants did not supervise nor 

c6ntrol the ineans and rnethods of P.laintifl's ;war~ at_ the Job Site befote, or at the time· of his 

accident while operating the subject forklift. 

Plaintift1f Bill of Particulurs states that Defendants ''permitted and allowed a dangerous, 

hazardo.lls and-defective Gondition to exi~t ..• " However; with respect to Plaiittiff's ac.cident, the: 

record:before the Comt fails to provide a particularized allegation of a purported defect in the 

subject forklift~ or _a dangerous cqndition,at .the Jc:ib,:$ite. Therefore, Defendant~ could not have: 

had and did not "lu:ive acti.:ml or constructive notice ot any such defective or dangerous condition 

-at the .lob Site. Theref-ore·, Plai11tiffhas failedto meet the retjuireine_nts to prove a violation of 

Labor Law § 200. 

Based on the: record before the Cot.ut? it is not apparent.that De.feridaJits :NYC SCA, 

the City, BOE, or DOE exercised supervision or contra I over the work performed by the 

·p]aintifl: .or that they }lad .. actual or ·constructive notice ofthe··unsaf.e conditi:on -that caused 

Plaintl:ff's accident. P laii1tiff alleges that his accident arose olit ofalleged defects or. dangers in. 

methods -or materi_als of the· wcn-k,. biit he cannQt recover tmder Labor Law._§ 200 because he· 

foiled to.show that Defendants had the authority to supervise or control the perfoima11ce of his 

work. As prev.1ousty· stated, aithough property ·owii.ers oft.en have a gerieral authority to oversee 

the progress of the wotk, mere general· supervisory authority at a worksite for the purpose of 

overs.eeing the progress of the wade and inspecting the work product is ii:isufficient to impose 

liability urtdet; Laboi' Law§ 200. 
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Thus, Defendants; motion for summaryjudgment to dismiss Plaintiffs' Coinplaint 

as to their Labor Law§ 200 claim is granted (Mot.Seq. 4). 

Labor Law 240(1) 

Labor Law§ 240(1) was designed to ptotect workers from elevation/gravity­

related risks {Rossi•. Curtis""Palmer Hydro-Elec. Co., 8 l N.Y.2d 494,618 N.E.2d 82 [1993]). 

Liability under Labor Law § 240(]) is "absolute'' Vi1hel'e the failure of a safety device enuni.erated 

by the statute (e.g. a laddei') is the proximate cause ofthe plaintiff's accident (Blake v 

,Veighborhood Haus. Services o/'New York City, Inc .. 1 N.Y.Jd 280,287 [2003] [citir1g Haimes v. 

}\Tew Yotk Tel. Co., 46N.Y.2d 132, 136 (1978) and Ross v Cuttfa',...Palmer Hydro-Elec. Co., 81 

N.Y.2d 494, 500 (199J)l). 

As aforementioned, with respect to Plaintiff's accident, the tecord before the Court 

fails to provide a pa.iticularized allegation ofa purported defect in the subject forklift, or a 

dangerous condition atfhe Job Site. When asked whaf he believed caused the forklift he was 

operating at the time of the subject accident to tip over, he replied, ''I don't know. It happened so 

suddenly that I don't know" (Josan Virtual Video Examination at 91). 

It i;; undisputed that the subject forkliftwas brand new, and Plaintiffhad been 

using the same fork! ift evety day since he began wotking at the Job Site; approximately three to 

fottr weeks (Josan EBT at 50, 71-73). Onthe day of the accident; Plaintiff successfully 

completed four or five loads and unloads with the subject forklift prior to his accident, and 

recallednotnoticing any prnblerns or issues with it (fosan EBT at 62). 

ln Plaintiff's Affirmation in Opposition to Motion and in Support of Cross~Motion, 

the subject forklift itself is categorized as the safer~, device in question. More specifically, the 

motion papers state " ... he (Jcisan) ,vas usii1g the (safety) device preivided, the forklift, when it 

flipped. The forklift,. the safety device provided, was· inadequate. as it flipped over due to a 

shifting load" {Plaintiff's Affirination in Opposition to Motion and in Support.of Cross""Mdtion at 

23}. However. during his deposition, when asked if the forklift was in good repair and proper 

operating condition on the date of the accident; PlaintitT testified that it was in good condition, 

and that he did i1ot notice aiiy stnlcturnl defector any unsafe conditions with the fo!'klift. {.fosan 

EBTat 90). Further, in his Swori1 affidavit, defenses' e:xpert Peter Chen testifies that "the forklift 
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operi;ited by Plaintiff was-well-equipped~ with overhead object ptotectionaiid frame systeiti~ a:;; 

well as a seatbeit for the seat Indeed, there were no applicrib}esafety cir protective devices wfoch 

could ·-Qr should h.µ-ve been employed in order to potentiaily prevent .Plaintiffs· accident, that were 

not .. ,'; (Peter Chen SuI?plementalAffirmation at 13). Pla'iittiff's expert, Walter Konon,, did not 

· dispute this in h-1s.: swotn atlidavit. He also tmtfirins that Pla:intiff Wf!.~ wearing "a hat'.d hat, work 

boots, vest, gloves and safety glasses" at the time of' his accident (Walter I<onon Expert's 

.Aftidavit.J1.t 5) .. Plaii1tiff confinns this, adding that .he was also weating work boots "(J osait Virtual. 

Video Examination at 56~58). 

The record before the Court has not demonstrated that Defendants failed to provide 

an adequate safety device.to Plaintiff; and that his injury r~st.tlted frmn the la~k of sajq safety 

·device, Therefore, Plah1tiffs have failed to mee:t their burden, and "befendants are enti.tled to 

-summaryjudgment and-·di~missal ofPlaintitfa' Labor Law§ 240(IJ·daim. 

Sole Pioximate Ca use/Recalcitj·a11 t Woiker 

The-defonses of sole proximate cause and tecakitni.nt \Yorker only apply wheri"the 

plai11ti.ff's conduct alone was the scile proxhna.te cau_se of the hann: sliffere<;i (Blake v 

Neighborhood Hdu.;.•. S~rvi qfN. ·Y. City, 1 NY3d 2·so, 291 ['.2003}). I tis '•conceptually 

impossible for .a statutory violation. (which serves as.a proximatecausefot a plainti_ff-s .injm:Y.).to 

occupy·the same ground as a p1aintiff's sole proximate cause for the iriju.1y" (id. at 29i). Thus, if 

a violation of Lab.or Law §240 (l) i_s partlyt_o bl;:11ne for plaintiff's-. injury~ the defenses ·of 
recalci,trantworkerand·sole pn.iximate cause are unavailable (id.). 

As. disct.1ssed abt:Ne~ in order· for a pb1intiff to· be entitled to recover under La.bot 

Law § 240{ l ), he is obligated to show that the alleged violation of§ 240(1) by the defendant was 
the proximate cause ofh.i-s injudes-(Bidke·v. Neighborhood Houi Servs. of N.Y. City, Inc .• l 

N.Y.Jd 280 (2003); Robins.on v. East Med. Ctr., LP; 6 N.Y3d 550 t:2006)). therefore, tvhere the 

plain(iffis .the. sole proximate cause of his alleged irtjudes~it necessatily: meai1s that there has 

been no statutory violation by the defendant, and liability nnder § 240(1) does not attach .. 

Moreover, where adequate saJety devices are-a,vaifabl_e·i;it" thejob site, and a workei' eithet-does 

not use or misuses them, liability under§ 240(1)does not apply (lvfontgoine,y v. Fed E.-i:press 

Ct1111 .• 4 N.Y.3d 805 [2005]) .. 
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Gabriel Melendez; laborer/flagman employed by J&N on the date of the subject 

accident, testified that he was ten feet away from the sobject forklifr being operated by Plaintiff 

at the time of the accident. Upon viewing the bundles of pipe scaffolding, one ofthe J&N 

carpenters present at the JobSite; and Mr. Melendez, "both told Mt. Josan that the bundles were 

too heavy to be loaded 011.to the forklift, and that instead_, the metal straps should be removed 

from the scaffold pipes so that the pipes could be unloaded from the truck by hand. Despite these 

repe,:ltedwarnings, Mr. Josanrefosed to agreeto unload the scaffold~ pipes by band, and instead, 

insisted on using the fotklift. h1 doing so, he stated 'Tve got th is." Mr. Josan drove the forklift to 

the driver's side of the delivery truck and the truck driver secured the bu11dles bf pipe scaffolding 

to the forklift forks/blade" (Melendez, Affidavit at 3). Ftuther, Mi-. Josan then began to lifrthe 

load of scaffolding with the forklift. He lifted the load up as high as the forklift would allow, 

with the blades approximately 15 feet up in the air. As soon as Mr. Mele11dez saw this, he alleges 

that he yelled out, "Too high! Too high!" Because of how high Mr. Josan had raised the forklift 

blades, Mr. Me 1 endez testified that he could tell that the load was going to swing once Mr. Josan 

began to move the1:orklift. Despite his warnings; Mr. Josan didnotfowerthe forklift blades 

(Melendez, Affidavit at 4). Ill his swam affidavit, defenses' expert; Mr. Chen, testified that in his 

professional opinion, "the proximate cause of Plaintiff's accident was Plaintiff's attempt to turn 

toci quickly \:vith the load in maximum or near 111.axiiimin.,.eJevated positibn. Such improper usage 

is specifically warned againstin the operator's manual for the strbject forklift" (Peter Chen, 

Expert Affidavit at 8). 

Fmther, Ml'. Chen testified that Plaintiff's alleged injuries were caused by Plainliff 

jumping out of the forklift. "The forklift was equipped with an overhead objectprotection and 

frame system.The forklift was equipped with a seat belt fot the seat. Per the operator's manual 

and per standard foddiflopetator training and certification, the proper course of action in the 

event of a tip over was/is to stay within the seat and brace .oneself. Byjmnping from the forklift, 

Plaintiff 11ot 011.ly caused his.ow11 injuries, but potentially·exposed himself to heing·crushed by 

the overhead object ptotection cir frame system, or the forklift chassis, mast tower, forks, or the 

load itself' (Peter Chen, Expert Affidavit at l O). 

Gleaned from the record before the Cotirt, it appears that both Plaintiff's fall, and 

the i11jtiries he allegedly sustained as a result therefrom, did not flow from any alleged 
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inadequacy ot-the.fi.lrkiift. As per boththe expert-opinions of Mr. Chen and the first-hand acc·ciunt 

of Mr: Melendez; the Court finds that Plaintiff's misuse of the forklift was the sole proximate 

c~mse of.the subject aci;:id~nt, and of the injuries alleged to have resultedtherefrom .. Aclditionallyt 

Phintiff's was a rccalcifrant woi:ker as a i'esu!t of his failure to. heed the warnings and 

instnlctions ofM_r;. Meleridez; As.·such, liability und~r §240(1) cannot prop~rly attaqh_; 

Seeing as the subject forklift was not defective or dangerous· in--any 1nanrier, 

Plaintift was pi·ovided with and·wearing-adequate safety gear at the time of his accide11t,and 

Defe11dartts' have n1ettheir butdei1 in findi11g Pla;imi_ffto be the sole.proximate cause. of his 

accident as well as a recalcitrant worker, theCouit must grant suinmm'y judgment in favor of 

Defendants, di-s1rtissing P.iaintiffs' Complaint as to their Labor Law § 240("1.) claim (Mot Se;q. 4), 

and dei1y PlaintifCs motion for summaryjudgment under Labor Law·§ 240(1) (Mot Seq. S). 

Labor Law 241(6) 

Plaintiff all_eges th8;t Defendµnts vi_olated Labor Law _§. 240( 1) as· ptedicated upon 

New York.City Industrial Code§§ 23-1.s·and 23-~i.2(a),(c) 1 ahd (h). 

§23-15 

I 11 dustri a I C9de § 23:.. J .5 generally covers heath and safety pro tee ti ohs bf wmke1·s, 

as well as the reqilired conditibn 'of equipment arid safeguards. While applicable, this section of 

the Industrial Code was not violated, as the subject torklift was in sate and operable woi"kin~ 

condition at the time ofthe. incident that -resulted .in PlaintitI1s iiijury.. There.fore, this section of 
tii.e code must be disntissed. 

§23-9.2(il), (c), ti,iul (h)" 

Industrial Ct>de § 23--9.2(a) states th~t «an powet-ope~·ated eq_uipment ~hall be 

maintafoed in good repair aii.d in proper operating condition at all times ... Upon discovery, any 

structural def~ct or unsafe cqndition. in such equipment shall be--cofrected by i1ecessai:y repairs or 

replaceh1ent."N.Y Ctlinp. Codes R. & Regs. tit. 12 § 23-9.2. Wliile applicable, this section of 

the hi_dlistrial -Code was not v:i_o_lated, ~s Defendants maintained the subject forklitl, and were not 

on notice regarding any defect or unsafe conditioi1 of said fotklift that could be remedied. ln fact, 
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.as aforementioned, Pla.intifftestified himself that the forklift. was in ·good working condition. 

Therefore, this section of the code must be dismissed. 

The second sentence of§. 23'-9 .2(c) pertains ·to the loading ofpo\ver-dperated 

equip1ne11t, and the relev:ant po:rtion states that "All loads.shall be properly trirnmecl, to prevent. 

di slodgment of any part of such I oads. during frans1 t '' The facts of the case at bar make Rule 23-
9.2(c) .applicable~ namely that Plaintiff alleges that the load was not properly trimmed, ai1d itis 
ur1disputed that the k,ad shifted and started the events thatle<i to the forklift.flipping over. As 

stated in ·the atli_davi t of Mr. Konon, Plaintiff's expert, "the scaffold frame bundle Was not 

ptevented from dislodgeri1ent when Baj Josan started the turriirig and ttansit of the forklift. The. 

belt sti"appirtg which wa:s placed to..lceep tbe bundle trimmed and secqred failed to do so. The· 
.bundle shifted off center which c.aused the foddtft to tilt side\\iays and fall over" (Walter Konon, 

Plaintiff's Expert.Affidavit at 8) .. However,, \vhile this litdristtial Code sectic:>J"i is 1:1.pplh::able, it 

remains disputed \vhether 01; no tit was violated. P lainti:ffclaims that _the i oad on the forklift was 

not properly tri.t.nmed, which caus·e.d the entite bu11dle to shift_; thus.cai.1.sing:the foi:klift to tilt ~nd 

fall o\1er. In C:otitrast, Defo11dants• expert, Peter Chen, stated in his affidavitthat "the prox"imate 

cause of :Plaintiff'~ accidentwas-:Piaintitrs·.attemp.t.tott1rn . .tooquickly with theload in 1naxirimm 

or near maxitnutmelevated position. Such irnproper usage is specifically wari1ed against in the. 

cl°perator's manual fot the s~ibje¢t. fc)r;klitl:" (Peter Chen,Defendant's .Expert Affidavit af9). Tims~ 

,vhile this Indus~riaL Code section is applicable, it is unclear whether defettdartt violated it. 

Therefore, suminaryjtidg;ment 1s :denied asto § 23-9.2(c ), -~is there are outstanding material issues 

of fact 

Inqustrial Co.de §.23-9.2(h) .pertains to required. roll.:over protectfoi1 and seat b~lts . . . . 

fot at1y new·seJt:.propelled em1h-1noving; excavating, or·gradingequiprnenformachines. The 

fotklitl operated by Plai_ntiff atthe. Job Site was equipped with both.roll-ovet protection and a 

seatbelt. Thus, \Vhile applicable to the case at bar; this sedioi1 of the htdustrial Code was not 

violated and.-fa -therefote dismfased. 

Therefore; Plafotiff'smotion for smtuuary judgment undet Labor Law § 241 (6) is 

denied (Mot. Seq. 5). The bt'anch of DefetidruitS:' motion fot sui:nmaryjudgnient seeking to 

dismiss pla_int_iff'sLabor Law<§, 241 (.6) claim is ~ranted to the extent that said clailn is predicated 

.9 

[* 9]
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upon Industrial Code sections§ 23~9.2(a), 23::.9.2(11), :and§ 23-1.5, and denied as based upon 

liidtistriar Code section 23-92(c) (Mot. Seq. 4). 

Conclusion 

Defendants' motion for .summary judgment to .dismiss Plaintiff.<;' Complaint_ as to 
their LaborLa.W § 20Odairn is g_tanteq (Mot. Seq. 4}, 

Defendants' rn.otion for _summary judgment dismissing_ Plaintiffs' Com_plai1it asto 
their Labor Law § 240(1) clahi1 1s granted (Mot,_ Seq~ 4); and Pla:i:nti ff' s m o_ti on for summary 
jtidgment under Labor Law§ 24U(l) is denied (Mot. Seq. 5). 

Plairitiff's.motion for surnmary_judgrnent under Labor Law§ 241 (6) is denied 
(Mot. Seq. 5). The hrai1ch of Defendants' motion for summaty judgment seeking to dismiss 

plaintiff's Labor Law §. 241 ( 6) ch1im is granted to the extent that Said claim is piedicated upon 
Industrial Code sections.23-9.2(a), '23-9,2(h);.and § 23-1.5, ai1d denied as based upon Indt1strial 
Code section 23-9.2(t) (Mot._Seq. 4} 

. . 

This.constitlites the order and judgment pf the Coµrt 

10 

ENTER: 

HON.KERRY J. WARD' 
A.J.S.C. 
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