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SUPRE;ME. COURT OF THE STATE OF .NEW YORK 
.·COUNTY OF KINGS : CIVIL TERM: COMMERCIAL PART 8 
----------- - --- ---- ------ --------- ---x 
.EUGENE PODOKSHIK -and YEVGENIY LVOVSKIY, 

Plaintiff, Decis"ion and order 

- against ..:. Ipdex No. 50~0 69/2023 

DESIREE CAC,HETTE, CACHETTE VENTURE 
PARNTERS I,.- LP; and CACHETTE CAPTTAL 
MAt-iAGEMENT ~ LLC. , 

Defendants-, 
------. ----.. --. -----~--------- ~------- X 

PRESENT.: HON. LEON. RUCf.lEI,S_MAN . 

A.ugust 8, 2024 

Motion Setj. #3 & #4 

-The de-fend.ant Pesi-r~e Chache-t:t.e ha_s moved pur·suant to-. CPLR 

§:3211 seeking to dismiss the -complaint. A motion to. quash 

subpoenas has also been filed. The motions are opposed. Papers 

were .s.ubrnittE!.d by the partie:,s and a:rgumei1.ts heltj.. .After 

reviewing all the arguments this court now makes the following 

determinati-on. 

Ac.cording to the verifiE:!,c:l. complaint in Decernbe:r 2020 the 

plaintiffs each invested $162,000 in de.fen:dant Cacriette Venture 

partners I, L. P .. [.here.i;nafter ·CVP] a vep;ture ·.capital fund mana·.ged 

-b.y de.fe_ndant Desiree Cachette.. Thus, a total of $324,000 wa,s 

invested by the piaintiffs. "The verified complaint alleges the· 

d_efenda;nts "have -ri:o.t explained what happened to thaJ: investment:: 

and have not retu_rned any of t_he investment. This action was 

coIIU1lc::mced and· the c·ornplaint. a11·eges causes of act.ion t·or breach 

of contra.ct, breach o.f fidu_ciary duty-, fraud, unjust enrichment 

and punitive damages. Th~ individlia1 defendant has now moved 

s~,eking to dismiss the action a9·airist her -on the _groun.cts New Xork 
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is not a proper forum to maintain jurisdiction over her a'nd on 

the grounds the complaint fails to state any cause of action. As 

noted the motion is opposed. 

conclusions 0£ Law 
It is well settled that upon a motion to dismiss the court 

must determine, accepting the allegations of the complaint as 

true, whether the party can succeed upon any reasonable view of 

those facts (Perez v. Y & M Transportation Corporation, 219 AD3d 

1449, 196 NYS3d 145 [2d Dept., 2023]), Further, a.Tl the 

allegations ih the complaint are deemed true and all reasonable 

inference:::; may be drawn in favor of the plaintiff (Archival Inc., 

v. 177 Realty Corp., 220 AD3d 909, 198 NYS2d 567 [2d Dept., 

2023]). Whether the complaint will later survive a motion for 

sµmmary jµdgment, or whether the plaintiff will ultimately be 

able to prove its claims, 0£ course, plays no part in the 

determination of a pre:-discovery CPLR §3211 motion to dismiss 

(see, Lam v. Weiss, 219 AD3d 713, 195 NYS3d 488 [2d Dept., 

2023] ) . 

First, there is no evidence the defendant Desiree Chachette 

was properly served with a summons and complaint'. While 

affidavits from proces-s servers concerning the two corporate 

entities have been submitted there is no proof the individual 

defendant was ever served. Thus; there is rto proof the court 

maintains any jurisdiction over her. 
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In any eyent, Desiree Chachette did not sign any contract 

with the plaintiffs in her individual capacity and cannot be· 
. . 

liable for any breaches that are alleged. Concerning the 

allegation of piercing the corporate veil, it is well. settled 

that if the defendant so dominated the activities of the 

corporation then piercing of the corporate veil would be 

permitted and defendant could then be liable personally {see, 

Matter of Morris v. New York State, 82 NY2d 135; 603 NYS2d 807 

[1993]). However, dominance a.f a corporation, standing alone is 

insufficient to pierce the corporate veil (First Capital Asset 

Management Inc., v. N.A. Partners,- L.P,, 300 AD2d 112, 755 NYS2d 

63 [Pt Dept;, 2002]}. New York courts take piercing the 

corporate veil very seriously and will pierce the corporate veil 

only when necessary to prevent fraud or to achieve equity (see, 

Morris v New York State Department of Taxation and Finance, 82 

NY2d135, 603 NYS2d 807 [1993]). To succeed on a request to 

pierce the corporate veil the plaintiff must demonstrate that 

" ( 1) the owhe_rs exercised complete dominion of the corporation in 

respect to the transaction attacked and (2) that such dominion 

was used to comrriit a. fraud or wrong against the plaintiff which 

resulted in plaintiff's injury" (Conason v. Megan Holding LLC, 25 

NY3d 1, 6 NYS3d 206 [2015]). As the Court of Appeals observed, 

at the pleading stage ''a plaintiff must do more than merely 

allege that [defendant] engaged in improper acts or acted in 'bad 
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faith' whi.le representing th_e cor:poration,., (Ea.st Hampton Union 

Free School District v. SandpebbleBuilders Inc., 16NY3d 775, 

919 NYS2d 49$ [2011]). Rather, thE= plaint.1_ff must allege facts 

demonstrat.;i.ng su,ch, dominion -_o"vei the co_rporati_on and that 

\\through such domination, abused the privilege o.f doing business 

in the corporate form to perpetuate· a w-rohg o·.r injustice a-gain,st 

the plaintiff such that ·a court 1-n -equ.ity will inte'rveru;!~' 

(Oliveri Construction Corp., v. WN weaver Street LLC, 144 AD3d 

7 65, .4·1 NYS.3-d 59 [2d Dept., . 2016]) . "Fa-ctors to be -considered in 

deterrnirting whethe,r: an indi vi.dual has al:>_used the pri_vile;ge o.f 

doing business in _the corporate or LLC for:rn. include the failur:e 

to adhere to-- [corporate. or] LLC formalities; inadequate 

capitalization, cqmmingling of assets, and the personal use of 

[corporate or] LLC funds·" (s.e·e, Gramm.as v. Lockwood Associates. 

LLC, 9-5 AD3d 107.3:, 94 4. NYS2d. 623 [2d Dept .. , 20-l.2]) ~- Thus.,. me:r,e· . 

. conclusory statements t_hat the indiv,idual dominated the 

.corpor.atior:r ate iri_sufficie'nt to defeat -a motion to dismis~ (AHA 

Sales Inc., v. Cr.eative Bath Products Inc~, 58 AD3d 6, 867 NYS2d 

169 [2d bept., 20Off]). 

rn· this. case the. verified. com,plain:t doE:!s not allege. any 

.facts at al_l which demonstrate to. any degree that the individual 

de-fendant dominate;d .the activities of the ~orpor-ation-. In fact, 

the verified q:ornplaiTTt does riot mention any .of th:e necessary 

criteria a:t all. Therefore, there is no bas.is upon which to find 
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the individual defendant liable in any manner. Thus, the· motion 

seeking to dismiss the causes .of action for breach of contract, 
. . . 

breach of fiduciary duty and unjust enrichment is granted. 

Turning to the fratid claim, it is well settled that to 

succeed upon a claim of fraud it must be demonstrated there was a 

material misrepresentation of fact, made with knowledge of the 

falsity, the intent to induce reliance! reliance upon the 

misrepresentation and damages {Cruciata v. O'Donnell & 

Mclaughlin, Esgs,149 AD3d 1034, 53 NYS3d 328 [2d Dept., 2017]). 

Thus, pursuant to CPLR §3016(b) to plead fraud the complaint 

must "sufficiently detail the alleged c:onduct" ancl contain fact 

that ''i:lre su:fficient to permit a reasonable inference of the 

alleg:ed conduct" (Pludeman v. Northern Leasing Systems Inc.; 10 

NY3d 486, 860 NYS2d 422 [201D]), In the verified complaint in 

this case there are absolutely no facts supporting allegations of 

fraud. The a,llegation:s merely contain conclusions that fraud was 

committed without expl,3,ining, with the detail required, how such 

fraud occurred. Thi.ls; a complaint that alleges fraud ~'absent 

spec:ific and detailed allegations establishing a material 

misrepresentation of fact, knowledge of falsity or reckless 

disregard for the truth, scieritet, justifiable reliance, and 

daniag.es proximately caused thereby, is insufficient to state a 

cause ·of action: for fr 9 ud" (Old Republic National Title Thsurartce 

Company v. Cardinal Abstract Corp., 14 AD3d 67$, 790 NYS2d 143 
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[2d Dept., 2005] ) . 

The verified complaint does allege that "Plaintiffs were 

fraudulently induced by Cachette" (see, Verified Complaint, 'l113 

[NYSCEF Doc. No. 1]) • H_owever, that allegation is insufficient 

to establish fraud since it is entirely conc1usory. It asserts 

fraud was committed without explaining what statements were made, 

how such statements were false and that such false statements 

were then relied upon JJy the plaintiffs. The verified complaint 

furthe:ral1eges that "Defendants made false promises about how 

the rrioney would be used" (see, Ve.rified Complaint, '1[43 [NY$CEF 

Doc. No. 1]). Again, that allegation is entirely conclusory and 

does not contain any o.f the specificity required to allege fra'µd. 

Thug, the motion seeking to dismiss the fraud cause of action is 

granted. 

Lastly, the clairn for punitive damages is improper. 

Punitive damages are not recoverable in an ordinary breach of 

contract case (see, Rocanova v. Equitable Life Assurance Society 

bf .U.S., 83 NY2d 604, 612 NYS2d 339 [199.4]) . There are no 

allegations the breach o.f contract alleged is of such a degree as 

to invblve a "fraud evincing a 'high degree of moral tµrpitude' 

and demonstrating 'such wanton dishonesty as to imply a criminal 

indifference to civil obligations'" (id) that such punitive 

damages may be appropriate. 

Therefore; based on the foregoing, the motion seeking to 
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dismiss the complaint: in its entirety as to Desiree Chachette is 

hereby granted. The motion concerning any subpoenas is now 

rendered moot . 

So ordered. 

ENTER: 

DATED: August 8, 2024 
Brooklyn N.Y. Hon. Leon Ruchelsni.ari 

JSC 
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