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In Motion Sequence 006, Defendant/Third-Party Defendant/Second Third-Party Plaintiff
New Games Production Inc. (“NGPI”), Defendant/Second Third-Party Plaintiff Viacom
International Inc., and Defendant/Second Third-Party Plaintiff ViacomCBS Inc. (Viacom
International and ViacomCBS collectively as “Viacom™) move for summary judgment, seeking
to dismiss the Labor Law Sections 200, 240(1), and 241 causes of action against them; NGPI
moves for summary judgment, seeking to dismiss Basketball City New York LLC and
Basketball City U.S.A’s (“BBC”) cross-claims for contribution, common-law indemnification,
contractual indemnification, and a cause of action for insurance coverage; and NGPI and Viacom
move for summary judgment against Pier Productions & Entertainment LLC (“PPE”) for
common-law and contractual indemnification. PPE opposes and cross-moves against NGPI and
Viacom to dismiss all claims against PPE. Plaintiffs and BBC also oppose the motion. The
motion is resolved as set forth below.

As an initial matter, the Court granted partial summary judgment to plaintiff as to
plaintiff’s Labor Law Section 240(1) claim in the decision and order on Motion Sequence 002
(dated November 18, 2022, NYSCEF Doc. No. 244). The Court held in abeyance any additional
claims under the Labor Law. Therefore, the branches of NGPI’s and Viacom’s motion seeking
summary judgment against plaintiff are denied.

Viacom/NGPI move to dismiss BBC’s cross-claim for insurance coverage, and PPE
cross-moves to dismiss Viacom/NGPI’s claims for breach of contract for failure to procure
insurance. PPE’s policy with Nationwide demonstrates that Viacom, NGPI, and BBC are listed
as additional insureds under PPE’s insurance policy. NYSCEF Doc. No. 216. This branch of
PPE’s cross-motion is granted. However, Viacom/NGPI have not demonstrated that BBC is

listed as an additional insured under their comprehensive general liability policy, and, instead,
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states that BBC has suffered no damages because BBC is listed under PPE’s policy. NYSCEF
Doc. No. 195, at p.17. Therefore, the branch of Viacom/NGPI’s motion seeking to dismiss
BBC'’s cross-claim for insurance coverage is denied.

The branch of PPE’s motion seeking to dismiss claims for common-law indemnification
against Viacom and NGPI is granted. PPE argues that they are entitled to summary judgment to
dismiss claims for common-law indemnification because Viacom’s claim is barred the Workers
Compensation Law (“WCL”). WCL Section 11 allows a third-party common-law
indemnification claim to be brought against an employer only “where the injured worker has
suffered a ‘grave injury’ or the employer has entered into a written contract to indemnify the

[party].” Flores v Lower E Side Serv Ctr, 4 NY3d 363, 365 [2005]; NYSCEF Doc. No. 225. The

parties have not presented evidence that plaintiff suffered a grave injury as defined under WCL
Section 11, and, therefore, PPE’s cross-motion for dismissal on the common-law indemnification
claim is granted. However, the Service Agreement between PPE and NGPI constitutes a written
contract with the intent to indemnify, so the branch of the motion seeking to dismiss contractual
indemnification is denied.

All remaining requests for summary judgment are denied. Factual issues remain in this
action, and, therefore, a jury will have to resolve the allocation of liability among the defendants
and related indemnification claims.

Accordingly, it is hereby,

ORDERED that Pier Productions & Entertainment LLC’s cross-motion for summary
judgment to dismiss Viacom’s and NGPI’s cross-claims for insurance coverage is granted, and it

is further,
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ORDERED that Pier Productions & Entertainment LLC’s cross-motion for summary
judgment to dismiss Viacom’s and NGPI’s cross-claims for common-law indemnification is
granted, and it is further

ORDERED that all remaining requests for relief are denied.

This constitutes the decision and order of the Court.
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