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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: CCP 
----- --~-- ------ --- ·. - --- -- ------- -x 
IRENE SPENCE, 

Plaintiff, neci;sion and order 

,.... against - Index No. 514470/2020 

JEVAN C. SEEPAUL and JEANNE A. SEEPAUL, 
Defendants, August 15, 2024 

- ---- - ----- -------------- ---- ---- X 

PRESENT: HON. LEON RUCHELSMAN Motion Seq, #5 & #6 

The plaintiff commenced this action following a car accident 

that took place October 3, 2018. The parties have engaged in 

discovery and now these motions seeking further discovery have 

been filed~ First, the defendants seek authorizations concerning 

prior accidents and accidents that occurred after the accident 

that is the subject of this case. Fti.tthe:rmore, the defendants 

seek all photographs the plaintiff possesses that reveal post­

accident activities that are relevant regarding the extent of 

injuries alleged; in arty social media· account, from fhe date of 

the accident to the present. The plaintiff: has cross-moved and 

seeks discovery from the defendants. The motions have been 

opposed respectively. Papers were submitted by the parties and 

arguments held. After reviewing all the arguments this court now 

makes the following determination; 

Conclusions of Law 

First, the court grants defendant's request for the 

consideration of this motion. 
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In Forman v. Henkin, JO NY3d 656; 70 NYS3d 157 [2018] the 

Court of Appeals explained that "New York discovery rules do not 

condition a party's receipt of disclosure oh a showing that the 

items the party seeks actually e:x:ist; rather, the request need 

Only be appropriately tailored and reasonably calculated to yield 

relevant information. Indeed, as the name suggests, the purpose 

of discbvery is to determine if material relevant to a claim or 

defense exists; In many if not most instances, a party seeking 

disclosure will not be able to demonstrate that items it has not 

yet obtained contain material evidence'' (id) . However; that does 

not mean a defendant cah ask for the private photographs 

contained within a plaintiff's so:cial mei:iia without any basis at 

all. Indeed, in. Henkin (supra) the ba,sis was established when 

the plaintiff testified at a deposition that she posted "a lot" 

of photographs to her Facebook account. The court reasoned that 

"g:Lven plaintiff's acknowledged tendency to post photographs 

representative of her activities on Facebook, there was a basis 

to infer that photographs she posted after the accident mig11t be 

reflective of her post-accident activities and/or limitations'' 

( id) . 

Thus, concerning .sbcial media information "there must be a 

clear factual predicate in order to compel the production of 

social media records from the defendants or authorizations for 

the production of that material from certain social media 
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·p.rovid~:!"ts" (Fawcett v. Altieri, pB Mi-sc-3d 1022, 960 NYS2d .592 

[Supreme Court Richmond County 2013]). Indeed, the production of 

photographs from s9cial rnedia accounts are no diffi::.rent than the 

prodµction of a persona:J.. diary (id). There can be ho serious 

argument that a de-fendarit could seek to discover an injured 

pla.intiff' s cii,;:iry, w-i thout any bas.is,. •airnply to exami.n,E?. y,rhat has 

be.en. written there .. and to explore wh~-U1er anything ··has p.eeri 

recorded about post-accident activity. However, upon a proper 

basis presented such diary is surely discoverable (~, Patterson 

v. Turner Construction Company, 88 AD3d 617, 931 NYS3d 311 [ pt 

.DepL, 2011]) . Social media informat-ion should not .be tre.ated 

cti·ffere.ntly. 

The defendants argue that these requests for social media 

infcirmationwere made "well in advance. of any dates for 

pla.inti_ff' s depos·.,i,t.i.qn. :.and. these documents are needed tb allow a 

mean:Lngful deposition. o! plaintiff" (.se·e,. Reply Af"firmat.:L:on, ':IllO 

[NYSC.EF. Doc. No. 114] )_. However, H.enkin_ (supra) essE;')_ntially 

_declined to endorse th.at very argument. The court specifically 

\'rejected the nption th<:'it commencemeri.t of a personal injury 

-~-ction renders a :_party's- entire Fac·e.b.oo=k account aµtomc;3.t-ically 

distove.rable'"' (id).. T.he._ court also r._ejected the o.ppos-.ite­

extreme, that only photog·raphs· that will be int.roduc;ed at tric;3..l. 

are discoverable. Rather, the. court stresseq. that traditional 

rules governing what materi.als are discoverable should be 
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employed to this.new and non-traditional. medium. Therefore, 

"dour.t.s should first cor1sider the nature of the event giving rise 

to the lit1gation and the injuries claimedr as well as any other 

inf o.:r;:mi;i-ti.on -~pee.if ic to. the c~se, t,o ass·ess whethe-r releyant 

material is likely to be found on the Facebook account" (id) . 

N~xt,. the co-urt explained that to . .p.rote<::t. the p.rivacy inte.rests 

ot' the plaintiff, trial court-;3 sh_ould \\ is.sue ~n order tailored t.o 

the particular controversy that identif-ies the types of materials 

that mu·st b.e dis.c.losed while .avoic,iing dis.clostrre o.f ·nonre-J.evant 

materials" (id) . The .ce.urt concll).ded, that dis_cove:ry of the 

F~tebook accotint w~s ~ermissible~ tailored to ralevant 

photographs·~ only becaus.e a thresho_ld showing .of necessity was 

presented after the deposition took place and the plaintiff 

admitted to. p·osting many pictures to Facebook.. Thu_s, in v'asgue-z­

Santos v. Mathew,. i68 AD3d, 5-87, 92:' NYS3d 243 [Pt De_pt., 2:019] 

_the p;La;intiff' s Facebook account was discoverable to. rebut the 

-a.lleg'atibns he was disabled a-fter the plaintiff te~tified :that._ 

pictures of him playing basketball were pbsted to Facebo_ok (see,. 

also, Spoljaric v. Savarese, 6"6 M;i:::;c3d 1220 (A)-~ 121 NYS3d -531 

[Supreme Court Suffolk County .2020], Lorenzo v .. Great 

Performances/Artists as waitresses Inc., 2017 WL 276.334 [Supreme 

Cou~t New York County 201-TJ) . Again, in Mylan v. Leibowitz., 20i9 

WL 429462 [Supr.eme Court New York Co-µnty 20.19] the court declined 

requests to r•vie~ social media acco~nts ~£ the plaintiff prior 
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tc;> a d~po sit i_on . 

Thus, the request, everi tailored, of social media 

photographs, is no different than sE=.eking photographs, even if 

tp.ilo,reci, c:on.tain..ect in a. physical photo album_. No :such -dis;coverY 

is permissible simply because an accident occurred. Likewise, 

the discovery o.f.: the plaintif-f' s personal diary or ·a.ny s_uch 

pers:ona-1 information o.f the. plaintiff j,_s _.not d:i.scoyera,bl~ witho:µt 

a firm basis. That basis can only _be established after a 

depos i.t ion. The case ca·r abaTlb v. City of New York, 2 o 11 WL 

972547 [Supreme Court Richmond County 2blll is instructive. In 

that case the defendant sought social media information o·f the 

p:lainti.ff. The de.fendartt argued s·uch information wa_s "j us:t as 

relevant as plaintiff's medical re.cords to the extent that there 

c1..re photographs, status -reports, [artdl videos that depict 

plaintiff engaging in activities that c-ontrad:j_c.t h,i.s inj_ur_y 

cJaims in this c<?-se'' ( id) , The Qo\,l.:tt rejected that argument and 

o.istiriguished cases that a:lla·wed such itif.Cirma_tion to be _furnished 

,after a deposition of the plaintiff had taken. place.. .Orice a 

deposition occur-red and ·testimony w-as elicited then the defendant 

could '".estal:llish _a fact.-u:_al p:r;·edicate with respect to the. 

relevancy of the information the sights ,may contain" (id) . The 

court con.-(;;luoed th~:rt ~'-digi"t_al ~'fishing· ex_p·editions;, are no l~ss 

objectionable than their _analog .antece.den ts'~ (id i ; 

Therefore, there is no basil:! to seek discovery of' arty so_cial 
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media account prior to establishing i3. predicate that such 

informatioh may be relevant. Therefore; the request seeking such 

discovery at this time is denied. Following a deposition of the 

plaintiff this appli<:::ation may be renewed. 

Turning to discovery regarding other accidents sustained by 

the plaintiff, authorizations of such medical treatment is proper 

(Bennett v. Gordon, 99 AD3d 539, 952 NYS2d 166 [1st Dept., 

2012]). The defendants are entitled to e~plore whether the 

injuries allegedly sustained in this accident were caused or were 

exacerbated by other accidents (see, generally, Thomas v. Hudson 

Group HG Retail LLC, 217 AD3d 99D, 194 NYS3d 214 [2d Dept., 

2023]). The request for the property damage sustained in other 

accidents is denied at this time and may be renewed upon further 

evidence of the plaintiff's alleged injuries in those other 

accidents. 

The plaintiff's motion seeking discovery from the defendants 

is granted. There has not been principled opposition filed to 

the discovery requested by the plaintiff', 

so ordered. 

ENTER: 

DATED: August 15, 2024 
Brooklyn, N.Y. 
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Ho11.. L.eon Ruchelsma · 
JSC 
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