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NYSCEF DOC. NO. 28

PRESENT: HON, CAROLYNE, WADD

J8.C
CUNXIAN LIN,
'Plain‘t-iff_',
-apaingt-
62-08 REALTY LLC,
Defendant.
X

Notice of Motion-Affidavit-Affirmation-Exhibits
Notice of Cross-Motion-Affidavit-Affirmation. ...
Reply Afﬁdavxt-Afﬁrmatlon—E)duhlts

CrEse i ans

RECEI VED NYSCEF: 08/ 23/ 2024

At IAS Part 84 of the Supreme Court
of the State of New York, held in and
for the County of Kings, at the
Courtliouse thereof, 360 Adams
Street, New York, New York on the
20th of August 2024

Index No.: 516840/2023

Motion Date: July 17,2024
DECISION/ORDER

Motion Seq. Nos. 001 and 002

Papers:
Numbered

Upon the foregoing papers, after oral argument, Plaintiff Cunxian Lin’s (“Plaixiti'ff”)

Motion for a Default Judgment, and defendgnt 62-08 Realty LLC’s (“Defendant™) Cross-Motion

to Dismiss, puisuant to CPLR § 3211(a)(1), or altetnatively, compel the acceptance of a late answer

is decided as follows:

Plaintiff commenced this breach of Gontact action by filing a Summens and Vcriﬁed

Complaint and a Notice of Pendency on June 8, 2023. Defendant was served with the pleadings,

by way of service on the Secretary of State df New York on June 20,2023 (NYSCEF Doc. No. 3).
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‘The time for the Defendant fo respond to the Complaint expired on Hily 20, 2023, 'Def;and'ant-
neither timely interposed an answer nor mo_\ée to extend its time to respond.

In compliance with CPLR. § 321-5(’g),5 an additional mailing of the Summons and Verified
Complaint was made on August 22, 2023 (N YSCEF Doc. No. 10).

On August 22, 2023, the Plaintiff 'ﬁléd the instant motion for.a default jud_gmelft. Per the
Verified Complaint and.an Affidavit sworn to by Plaintiff, Defendant approached the Elai‘ntiff, in
March 2014, and solieited him to purchase.aé condominium unit from it. In d’etrimentalé
reliance on Defendant’s representations, Plaiin’tiff'agreed to purchase unit: 1003 for the iprice of
$530,000.00 and gave Deféndant.a'$265},000§.00 downpayment. In exchange; Deféndaﬁt-agreed to
sell and convey the unit 1003 to the Plaintiff for that price. However, Defendant subseﬁuenﬂy
represented to the Plaintiff that it could not siilg_n a contract of sale because it did not have a condo
offering plan yet; and induced the Plaintiff té accept a Promissory Note, On March 28,2014,
Defendant signed & Promissory Note, promising to pay the $265,000.00 back to the Plaintiff,
However, despite Plaintiff’s rep'eated'.demantfis, Defendant refused to start construction’ and convey
the condominiurn unit to himt. Defendant algo. refused to return the $265,000.00 downpayment to
Plaintiff, wh_ibh remains in its possession. |

Deféndant was served with Plaintiffs instant motion on August 22, 2023, but d:id not
timely oppose it. Plaintiff’s motion was adnﬁnistratively-adj ourned from its original |
réturn date of September 12, 2023 to D’ecemia'er. 5,2023. Defendant did not oppose the,
motion. On December 5, 2023, the Court a‘dmiﬁisﬁatively adjourned Plaintiff’s motion to January
18, 2024; yet, the Defendant still did not opposc it. On Jamuary 18, 2024, the Court
administratively adjourned the motion to Ap':fil 2,72024. Defendant finally filed an Ans.wer.an'd a
Noftice of Cross= Motion on March 26, 2_024.; Defendant’s late Answer was rejected by Plaintiff
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on the same day.

In its cross-motion, Defendant seck'séfto disthiss Plaintiff’s Complaint, pursuant .ft(') CPLR §
3211(&)(1), or alternatively, to compel the Ia?te. acceptance of an answet pursuant to CP;LR 8§
3012[d]. Defendant submitted an Aﬂinnatit?m in Opposition and in Support of Cros's—Mot’ion,
affirmed by a Mr. Wolfe Landau (“Mr, Lan_déau?’). Mr. Landau stated that he i's-cﬂrrentl}if managing
the Defendant, and admitted that the ent'ity-"-sz address registered with the Secretary of Stéatc of New
York is no longer currernt. Moreover, Defelgdant\ argues that Plaintiff’s defaultjudg'meht motioi
should be denied on the following grounds: 1) Mr. TuKang Yang, who had signed the Promissory
Note on behalf of Defendant ini 2014, was néeve'r.a manager or had independent authofify' to do; 2)
Plaintiff has not established that he is in phygsical'_'possession of the promissory note, 3)
the promissory note is of questionable authc;nﬁcity, and 4) that Plaintiff’s Complaint should be
dismissed because the promissory note, by 'ifs own terms, is not ripened for review. Altematively,
Defendant sought to vacate the default, pursﬁant'tb CPLR 317, on the grounds that it Was not
personally served with the pleadings, aﬁd-ali‘ernatively,_ requested that Plaintiff be compelled to
accept its late Answer.

Inreply; Plaintiff averred that lie is 'iﬁj-p_hysical possession of the original Promissory Note,

and notes that Mr. Landau was not an owner or member of the Defendant on.or about Ap_ril 25,

“2014- the date when Plaintiff remitted two cashier’s-.checks to Defendant, Mr. Tu-Kang Yang,

who was Defendant’s manager at the time; acknowledged teceipt of the checks in writing, and
signed the promissory note. Therefore, Plaintiff maintains that Mr. Landau lacks personal
knowledge of the transactions in dispute. .

Afiter a meticulous examination of the respective submissions, Plaintiff’s instant motion

for a default judgment is granted; and Defendant’s cross-motion to dismiss/compel acceptance of
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a late answer is.denied.

A party seeking to vacate a default i m appearmg or answering and to serve a late answer
must demonstrate a reasonable excuse for the default and a potentially meritorious defense to the
action (see CPLR 5015[a]{1]; Heidari v F. i}‘s{AdVaﬁc‘:eﬁ;F unding Corp., 55 AD3d 669, 670 [2d Dept
2008]; Levi v Levi; 46 AD3d 519 [2d Dept 200'?] : 599 Ralpki Ave. Dev., LLC. v 799-Stérlz'ng- Ine.,
34.AD3d 726 [2d Dept 2006]; New York &;_’resbyr.- Hosp. v Travelers Prop. Cas. Ins. Co., 27
AD?3d 708 [2d Dept 2006]). _

Moregver, the Appellate Division has held that the failure of a corporate 'defencian't to
receive service of process.due to breach of the obligation to keep a current address on .ﬁle' with the
Secretary of State (see, Business.Cprporatio?n Law § 306) does not constitute a. re_asonajalé £reuse:
(Lawrence v. Esplanade Gardens; 213 ADZd 21 6;[1‘5‘”Dep_t '1995]; Cedeno v. Wimbledon Bldg:
Corp., 207 AD2d 297 [1% Dept 1‘994];'.‘0}'3@0 v. A.D.A. Mgmi., 292 AD2d 5, 9-10 [1st Dept
2002]); Widgren v. 313 E. 9th Assoc., 295 AD2d 146 [2002]; Long Js. Indus. Group Two LLC
v. Prime Communications Inc., 13 Misc3d 12’? [A] [App.Term, Term, 9th & 10th Jud. Dists 2006]).

In the instant case, Defendant proffered an affirmation from Mr. Landau, who vaguely
asserted that he is managing the entity. As f@_r'_a.rcas_c;nabl'e excuse for the default, Mr, :'Laﬁnd_au
states, “[wihile I undérstand that the Defend;znt;_ 62-08 REALTY LLC is registerad wit;h'the.
Secretary of State of New York with.an address of 46-17.SMART STREET, FLUSHING, NY,
UNITED STATES, 11355, that is no l'onger;an'address that should be associated with ﬁlﬁs- entity”
(f2, Landau Aff”); Thus; Defendant admits that it did not update the Secretary of 'Stateé"wim its.
new address, despite the fact that Mr. Landa_iu affirms that the membership. of Defend‘aqt changed
over the last year. In fa’c;t, Defendant does’.nbt contest that up to-the date of Plaintiff’s 'ﬁlin_g.

of his reply, the entity did not update its address with the Secretary of State. No explanation is
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provided for this oversight. Defendant also failed offer an explanation for not responding to both
the Complaint and Plaintiff’s instant motion from June 20, 2023 to March 26, 2024.

This Court further finds that Defendant has not presented any viable meritorious defenses.
Mr. Landau’s involvement with the Defendant is limited to the last year; thus, he lacks personal
knowledge as to what transpired when the promissory note was signed, and the down payment was
made by Plaintiff in 2014. Contrary to Defendant’s contentions, Plaintiff has produced a copy of
a fully executed Promissory Note, signed by the Defendant, and copies of official bank cashier’s
checks, wherein Defendant acknowledged receipt of the funds from the Plaintiff. Significantly,
Defendant has held Plaintiff’s $265,000 for about ten (10) years; yet, it has failed to start
construction on the subject property.

Accordingly, based upon the above, Plaintiff’s Motion for a Default Judgment (motion seq.
#1) is granted. Plaintiff is awarded a judgment in the sum of $265,000.00 against the Defendant
with interest from March 28, 2014, and costs. Defendant’s Cross-Motion to dismiss/compel

acceptance of a late answer (motion seq. #2) is denied in its entirety.

This constitutes the Decision and Order of the Court.

.
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: HONW WADE, J.S.C.
yn E. Wade

Supreme Court Justice
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