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SUPREMECOURT OFTHESTATE OFNEWYORK 
COUNTY OF KINGS- PART 24 . . . . 

- .-· -------·----· .. --· -------· -·------------- ·------------' ·--· ---- .x 
OLAWALE OJELADE, 

Plaintiff, 

-against-

MUHAMMAD AKHTAR, 

Defendant 
----------------------------· .--·. -- . ----------------------: --- ·----x 
HON. LISA S. OTTLEY 

Index# 524142/2018 

DECISION & ORDER 

Mot. Seq. #1 

Recitation, as required by CPLR 2219(a), of the papers considered in the review ofthis Notice 
of Motion and Cross-Motion forSummary Judgment submitted on March 11, 2024. 

Papers Numbered 
Notice of Motion and Affirmation ........................................ l& 2 [Exh. A-F] 
Affirmation/Affidavit ih Opposition .......................... , ........... 3[Exh. A-E] 
Reply Affirmations; ......... ; ...................... ; ........... , .................. .4 
Mem.dranda.:·af Law ................................. , ........... · .. ; ...................... .. 

Plaintiffcommencedthis action for personal injuries allegedly sustained as a resultof 
a motor vehicle accident that occurred on April 30, 2018. Defendant moves for summary 
judgment pursuant to CPLR3212 on the ground that plaintiffd id not sustain a serious injury 
under Insurance Law 5102(d), as required by Insurance law 5104(a). Plaintiff opposes the 
motions on the grounds that the.defendants failed to establish its entitlernenttosunimary 
judgmentas a matter oflaw, as well as there being issues of fact which preclude summary 
judgmentfrom being-granted. 

Discussion 

It is well settled that to grant summary judgment, it must clearly appearthatno 
material issue of fact has been presented. See, Grassickv; Hicksville Union Free Schoolbistrict, 
231 A.D.2d 604,647. N.Y.S.2d 973 (2nd Dept., 1996), "where the moving party has demonstrated 
its entitlement td summary judgment, the party opposing the motion must demonstrate by 
admissible evidence the existence of a factual issue requiring the trial of the action." See also, 
Zuckerman v. Citvof New York, 49 N.Y.2d557, 427 N.Y.S.2d 595(1980). 

~ .· .. 
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Def end ant argues that the p I a i ntiff has failed to meet the serious injury th res ho Id and 
the medical reports submitted in support of the motion for summary judgment, objectively 
demonstrate a lack of disability or impairm~nt to establish proof of a serious injury; pursuant 
to CPLR Section 5102(d) of the New York State Insurance Law. Specifically, defendant argues 
that the plaintiff's alleged injuries a re not perm a ne ntj did not result in a significant l imitation 

. . 

of use of a body part:, and did not prevent the plaintiff from performing substantially all his 
customary daily activities for the 9Q days ~o\lowingthe accident in questio.n. In support of 
defendant's motion for summary judgment, defendant submitted the independent medical 
findings of Dr. Pierce J. Ferriter, a board-ce:rtified orthopedic surgeon, who concluded upon 
examination of the plaintiff that there is np objective evidence of injuries to the plaintiff's 

cervi catspine, thoracic spine, lumbar spine, !left shoulder and left elbow. 

ln addition, Dr. Jessica Berkowitz, a: board-certified radiologist, upon examination of 
plaintiff's left shoulder MRI dated May 21, 2018, found slight denigrative changes in the 
acromioclavicular joint and noted that otherwise the examination was unremarkable, and 
concluded thatthere isno evidence of acute ~raumatic injury to the shoulder such as a fracture, 
trauma tic bone· marrow edema, or rn use u late n din o usj unction tear. · Dr. Berkowitz a \so looked 
at the plaintiff's MRI study dated June 12, 2018, and found no evidence of acute traumatic 
injury to the lumbar spine such as fracture, tra umatk bone marrow edema, asymmetry of the 
disc spaces, ligamentous rupture or epidural herriatorna, and no posttraurnatic changes 
causally related to the accident. Upon examination ofthe plaintiff's cervical spine MRi study . . 

dated May 29, 2018, Dr. Berkowitz found no evidence of acute traumatic injury to the cervical 
spine and concluded that the cervical spine MRI study revealed no posttraumatic changes 
causally related to the accident. Dr. Berkowitz had the same conclusions for plaintiff's thoracic 
spine MRI study dated JµneS, 2018, and found an unremarkable MRI without any bulges or 
herniation, nor posttraumatic changes causally related to the accident. 

In opposition to defendant's motion for summary judgment, plaintiff argues that 
defendant failed to rna ke out a prim a fade case of entitlementto surnmaryJudgment, as well 
as there being issues offact which preclude summary judgment from being granted. Plaintiff 
argues that the medical findings of Dr. Ferriter are flawed in that the doctor failed to quantify 
the test results and did riot compare the normal straight leg raise test ra·nge to the plaintiff's 
actual range. Plaintiff argues that Dr. Ferriter's findings were approximately three and half 
years after the April 30, 2018, accident; significant limitation does not require permanency, 
which defendant has failed to sustain the prim a fac:ieburden, norhas Dr. Ferriter examined the 
plaintiff during the 180-day statutory periqd, and only adi:lressed plaintiff's condition as of 
October 28:, 2022. Plaintiff also argues that Dr. Jessica Berkowitz1s coriciusions from 
.examinationofpla i ntiff's MRI studies fail to sustain the prl ma facie burden to demonstrate lack 
.of causation. Specifically, plaintiff argues that the report fails to specify which rotator cµff is 
uh.remarkable in appearance; i11 that plaintiff's radi.ologist identified two rotator cuff tears . 
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In addition, plaintiff submits medical findings from Dr, Laxmidhar Diwan and Dr; 

Guenadi Amoachi, reports from EMU Surgjcal Center as to the left shoulder, and physical 
therapy records from 488 Lafayette Avenue; which address the serious injuries sustained and 
restrictions and limitations to the plaintiff's leftshou lder, cervical spine, lu h1 bar spi ne.,thoracic 
spine, and left elbow. Dr. Diwan stated in his affirmation that the plalntiffhad no history of 
prior injuries or conditions, and that he did not observe any signs of degeneration when the 
surgery was performed onthe plaintiffs left shoulder on August lCl, 2018. He opined with a 
reasonable degree of medical certainty that the cause of the plaintiff's injurieswasthe;accident 
of April 30,2018;. · 

In reply to plaintiffs opposition, t~e defendant argues that the co1Jrt should only 
consider the med ica I reports which a re in admissible form. D eJen d ant argues that seve ra I of 
the reports are not in admissible form,the plaintiff has faHedto meet the 90/180 requirement, 
and the plaintiff has failed toaddress the gap in treatment and the degenerative causation 
challenges raised by the defendant. 

A defendant can establish that a plaintiff's injuries are not serious within the meaning 
oflnsurance Law 5102(d) by submitting the affidavits or affirmations of medical experts who 
examinedthe plaintiff and conclude that no objective medical findingssupportthe plaintiff's 
claim. See, Edwards v. Ali, 75- Misc.3d 1213(a), 168 N.Y.S.3d 676 (2nd Dept., 2022); Once 
established, the burden shifts to the plaintiff to tome forward with evidence to negate the 
defendanfssubmissions by demonstrating a triable issue offact that a serious injury was 
sustained within the meaning of the I nsura nee Law. See, Grossman v. Wright, 268 A.D.2d 79 (2rid 

Dept., 2000). 

Pursuant to Insurance LawCPLR 5102(d), a serious injury is defined as follows: 

A personal injury which results in deoth; dismemberment; significant disfigurement; a 
facture; loss ofa fetus; permanent loss of use of a body organ, member, function or system; 
perrnanent consequentialllmitation of use ofa body organ o.r member, significant limitation of 
use of a body function bt system; or a medically determined injµry or impairment of a non­
permanent nature which prevents the injured person from performing substantially all bf the 
materialacts which constitute such person's usual and customary daily activities or not less than 
ninety days during the one hundred eighty days immediately following the injury orimpairment. 

To recover under the.permanent consequential.l.oss category,the. limitation of use or 
function needs to be significant or conse·quential as it relates to medi.cal significance and 
involves a comparative determ inatiori ofthe degree or q ualitattve. nature of ari injury based on 
the normal function, purpose, and use. ofa body part. See, Como v .. Tomasky, 64 Misc.3d 
1224{A) 1 117 N :v.S~3d 4 71 (2nd Dept., 2019) citing,. (Dufel V. Green, 84 NS. 2d 795 [ 1995]). A minor, 
mild, or s(ight limitation of use cannot satisfy the meaning of sedous injury as defined by 
5102(dr To satisfy the definition ofserlous injury under the 90/180 tategorya plaintiff niust 
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provide competent medical evidence to support their claim that they sustained a medically 
determined injury of a non-permanent nature which prevented them from performing their 
usual and customary activities for no less than 90 out of 180 days following the subject 
accident. See, Sainte-Aime v. Suwai Ho, 274 A.D.2d 569 (2nd Dept., 2000). 

The court finds that the defendant, by submitting sworn reports from their examining 
doctors and using the plaintiffs' deposition testimony, has established a prima facie case that 
plaintiff did not sustain a serious injury under the categories claimed in plaintiffs' Bill of 
Particulars. Once the defendants established their prima facie case, the burden shifted to the 
plaintiff to come forward with evidence in ac;imissible form to raise a triable issue of fact as to 
a serious injury as defined by Insurance Law §5102(d). See, Gaddv v. Ev/er, 79 N.Y.2d 955 (1992). 

The court finds that the reports relied upon in opposition to defendant's motion for 
summary judgment, to wit, Dr. Laxmidhar Diwan 's reports, as affirmed by the doctor, is in 
admissible form for consideration by this court. (See, Exh. A to opposition papers, NYSCEF Doc. 
No. 30). In addition, the court finds the follow ing reports to be in admissible form, Exh. C to 
opposition papers, NYSCEF Doc. No. 32. 

Considering the confl icting expert opinions, the court finds that triable issues of fact 
have been raised which preclude summary judgment from being granted. 

Accordingly, it is hereby ORDERED, that the defendants' motion for summary judgment 
dismissing plaintiff's complaint is denied in its entirety. 

This constitutes the decision and order of this Court. 

Dated: Brooklyn, New York 
August 12, 2024 
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