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I I 

Atan IASTrial Term, Part 70 of the Supreme 
Court of the State of New York, held in and for the 
County of Kings, at the Courthouse, located at 360 
Adams Street Brooklyn, New York; on the 
\qihdayof August; 2024. 

PRESENT: 

HON. WAVNYTOUSSAINf 
Jt stice. 

An Individual Described Her ~in by the Pseudonym, 
"JANE DOE", 

P aintiff, 
'--against-

GREG O'CONNELL, O'CO\JNELLCORPORATION, 
ABC CORPORATIONS 1-1 i and JOHN DOES 
INDIVIDUALS 1-10, 

Defendants. 

The following papers numbe1 ed 1 to read herein 
Notice of Motion/Order to S1 ow Cause/ 
and Affidavits (Affirmations Annexed 
Cross Motion and Affidavits Affirmation) Annexed 
Answers/Opposing Affidavit (Affirmations) 
Reply Affidavits (Affirmati011s) · 
Affidavit (Affirmation) 
Other Papers 

Index No.: 534448/2023 · 

DECISION AND ORDER 

Papers Numbered 

20-30 

31-35: 51- 56 
36-50: 57-'- 59 

Upon the foregoing papers in this action to recover damages for personal injuries, 

plaiiltiffmoves (Seq. 03} fqr n order, pursuarttto CPLR § 306-b, grantirig.ari extensioii of 

time to serve the Summons with Notice on all named defendants. Defendant Greg 

O'Connell (actirig individual y and. for O'Connell Corporation)· (defi;:ndants) oppose the 

.motion and move (Seq. 04) for an -order dismissing the complaint, pursuant toCPLR § 3 06-

b, corttendingthe Summons md Notice was not timely served. Defendants also move to 
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dismiss the coniplairtt, purs ant to CPLR Rule 321 l(a)(S), alleging lack of personal 

jurisdiction. 

Plaintiff's motion {S q. '03) is· granted for reasons more fully discussed below. 

Defendants' motion(Seq. 04 is denied. 

BACKGROUND 

Plaintiffinitiated this tion by Summons with Notice, filed on November 22, 2023, 

under the Adult S:urvivors A · , as codified under CPLR §214-j (''ASA"), the Civil Rights 

La:w50-b, and other NewYor statutes, designed to protect against unwanted sexual abuse. 

Plaintiff alleges sexual assaul and intentional infliction of emotional distress as caused by 

defendants, though the detail of the alleged abuse have not yet been disclosed. Plaintiff 

seeks monetary damages fr01 defendants on account of the alleged abuse. 

P OCEDURAL HISTORY 

Having commenced t is instant action on November 22, 2023, plaintiffhad 120 

days, or until March 21, 202 , as proscribed under CPLR § 306"'"b to serve the Summons 

with Notice on defendants. P ior to serving defendants however, plaintiff moved by Order 

to Show Cause (Seq: 02), also filed on November 22, 2023, seeking to proceed 

anonymously. Plaintiff also s ught a: temporary restraining order (TRO) permitting her to 

continue using a pseudony 1 pending resolution of the Order to Sho·w Cause, and 

preventing defendants from isclosing her identity except to the attorneys on record. On 

December 19; .io23, pursi+a t to tl)e court's direptives; plaintiff filed an Affirmation in 

Support.of her Orderto Sho ·. Cause (Seq. 02), asserting tha:twithoutthe ability to proceed 

as i'Jane Doe'·', her mental an · physical well~beingwould be negatively im,pacted. 

2 
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On February 21; 2024 another Justice of this court determined that the Order to 

Show Cause did not comply ith 22 NYCRR § 202.8, and that the TRO needed to be re­

filed, notice of which was u loaded to e-file on February 22, 2024. Subsequently, on 

Match 14, 2024, plaintiff fil d an amended Order to Show Cause and again sought an 

emergency TED. The Court.jigned the.amended Orderto Show Cause on Match 18,2024 

(NYSCEF Doc. No. 19) and irected plaintiff to serve defendants with the motion papers, 

al orig with the S ummans wit~ Notice, on or before March 25, 2024. On March 20, 2024, 

one day before expiration oft~e 120-day deadline for service Or the Summons with Notice, 

plaintiff filed the within moti 11 (Seq, 03}, pursuant to CPLR § 306-b, seeking to extend 

the time to serve defendants, Plaintiff completed the service of the Order to Show Cause 

as directed on March 25, 202 (NYSCEF Doc. Nos,. 27 and28). 

Thereafter, plaintiffs rnended Order to Show Cause (Seq. 02) was resolved by 

stipulation ofthe parties date Aprill 7, 2024, permitlingplaihtiffto proceed anonyrnously 

underthepseudonym "JaneD e" (NYSCEF Doc. No. 48). Defendants opposed plaintiffs 

motion to extend thetime to s rve defendants (Seq. 03) and moved (Seq. 04) to dismiss the 

complaint for failure to timcl , serve the Summons with Notice c1,nd for lack of personal 

jurisdiction; citing CPLR § 3 1 l{a)(8). 

'ARTIES' CONTENTIONS 

Plaintiff's Motion (Seq. Oj) 

Plaintiff argues thaJ th motion (Seq. OJ) to extend the time to servethe Summons 

with Notice pursuant to CPL § 306~b should be granted because of good cliuse, in the 

interest pf justice, and for. lac. of prejudice to defendants. Plaintiff argues that good cause 

exists for an extension of the lZO-day period under CPLR § 306-l:i be.cause plaintiff had 
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filed a timely emergency Or r to Show Cause to proceed anonymously and was waiting 

for itto be signed in order to serve defendants thereby identifying herself only under the 

pseudonym, "Jane Doe''. Wh n it became unclear whether the Order to Show Cause would 

be signed before the 120-day ervice period expired, plaintiff asserts she timely moved for 

an extension. As the signed tjrder to Show Cause directed plaintiff to serve the Summons 

and Notice on defendants on 4r before March 25, 2024; plaintiff submits she complied and 

completed the service oh Maleh 25, 2024, only two business days later. Plaintiff further 

argues that in light of the sho. t delay in service, as effected pursuant to the Order to Show 

Cause, defendants Were not p ejudiced. Irt any event, under these facts; plaintiff argues the 

motion should also be grante in thejnterest ofjustice. 

Defendants, Opposition 

Defendants contend pl intiffs motion should be denied, arguing plaintiff had ample 

time (i.e., 120 days) to effec ate service of her Summons with Notice and that plaintiff 

simply allowed the statuto deadline to pass without justification or excuse. The 

defendants contend there is rt record of the plaintiff's attemptto serve or reach out to the 

defendants since the filing of his action on November 22, 2 02 3. Defendants contend they 

are prejudiced by the plainti rs lack of diligence to effectuate service which has now 

caused a delay in the prep ation of their defense, to their detriment. Similarly, the 

defendants argue, justice wou d not be served by granting plaintiff's motion because ofthe 

expiration of.the statute ofli it~tions, the lack of any allegations tending.·to reveal the 

merits. of plaintiffs clri.hns, t e length o tdelay · in ·Service, arid plaintiffs failure promptly 

to request an extension oftjth . 
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Defendants contend pl intiff s claims are "suspect;' and point to plaintiffs counsel 

having filed another Adult S rvivors Act case entitled Jan.e Doe vs. Sternberg; Heller, 

Magen Avraham The Shma · ams, LLC. et al (Supreme Court, Kings County, Index #: 

534445/2023) on the same · ay the instant matter was filed, Defendants contends the 

allegatio~s ~ virtually iden~cal ~both ~ases and that in the Sternberg matter, as '.n this 

case, plamt1ffs counsel als~ waited until March 20, 2024 to file for an extens10n to 

effectuate service. On this ba is, defendants argue plaintiffs motion is disingenuous and 

without merit.. 

Plaintiff's Reply 

Plaintiff refutes de fen ants claim that the delay in service is ''without justification 

or excuse". Plaintiffreiterat that she made the application to extend the service time 

before expiration of the 120 day time period and that she was awaiting pem1ission to 

proceed anonymously from t e court and effect service accordingly. Plaintiff also argues . . 

that she fully complied with t e signed Order to Show Cause by timely serving defendants 

with the Summons with Noti e on March 25, 2024, and that the minimal delay is justified 

for good cause. Furthennore, lain.tiff con.tends her motion should be granted in the interest 

of justice, as her efforts to pr ceed as "'J anc Doe" is typical of ASA cases; 

Defendants'Motion (Seq. 04 

Defendants move (Seq .04) to dismiss plaintiff's Summons with Notice; pursuarttto 

CPLR § 306-b and CPLR § · 21l(a){8). Defendants raise three arguments in support of 

their motion. First, defendant contend that plaintift: in her opposition papers, failsto cite 

any case law in support of her arguments. Second, defendants contend there is no 

justification or excuse: for th · untimely service which may only be excused tor· "good 
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cause;' or "in the interests o justice.'' Defendants reason that neither exception applies 

here. As for "good cause/ d fendants contended plaintiff offers no justifiable excuse for 

failing to timely serve, To t is poirtl, defendants contend that there is no evidence that 

plain ti ff even attempted to· se e them within the statutory time frame and that plain tiff was 

not hindered by any diffic lties in ascertaining. the identity or whereabouts of the 

defendants, with th,~ individ 1 defendant being located at his place of business and the 

corporate defendants' locati n being publicly available. Finally, as to the "interests of 

justice" standard, d1;dendants otltend plaintiff has not provided any substantive allegations 

to support this clain1. 

Plaintiff's Opposition 

Plaintiff opposes defe dants' motion and assert essentially the same arguments 

offered in support oL\1otion eq. 03. These arguments are not repeated here, except that 

plaintiff contends 1'. favorabl resolution of motion {Seq. 03) would tender defendants' 

motion to dismiss (Seq. 04) 1 oot. 

Defendants' Reply 

Defendants reite·:,•ate th ir arguments asserted in their moving papers and further cite 

to their contentions rahed in position to.plaintiffs motion (Seq. 03). Additionally, as for 

plaintiffs argumentthat she aited to for the Court's ruling before serving the defendants, 

defendants contend that there s·no rule that a plaintiff who wishes to proceed anonymously 

must wait until permissiqn i . granted before· effectuating service of process. Similarly~ 

defortdants contend that plai tiff's assertion that the defendants won't be prejudiced is 

flawed for several reasons. F rst, defendants contend that plaintiff does .not chaileng;e the 

Second Department cases cit ci By defendants Which hold that process .Served even two 
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days late warrants dismissal Second, defendants claim they are indeed prejudiced, as 

service delays in ASA cases are inherently more acute because the claims at issue are 

decades old. Finally, the de£ dants explain that it is not the defendants' burden to show 

prejudice; rather; it is the plai tiff's burden to show that defendants will not be prejudiced 

by a delay. In sum, the defe dants contend if the 120-day • rule in CPLR §306:-b is not 
. . . 

enforced and can always be xtended by a few days, then i1: will become <'! 1neaningless 

statute. 

DISCUSSION 
Motion Seq. 03 

The underpinning fo plaintiffs motion 1s tied to her request to proceed 

anonymously, which require court approval. The 2019 Protocol on Courthouse and 

County Clerk Procedures fo Electronically Filed Cases" for the Supreme Court Civil 

Term, Kings County, prov des in Section B(2), ''Commencement Under Seal or 

Anonymous Caption'\ that : '' .. is a case i.s filed with an anonymous caption and an 

accompanying OSC to main in the anonymolls caption and to seal, the Kings County 

Clerk files the case as anony ous pending court review". Plaintiff here compliedwith the 

Kings County protOcoL Simil ly, the Supreme Court:, Civil Branch for N e,v York County 

provides that: "If a party wis1es to com1~ence an action under seal or use an anonymous 

captrnn., . [t]he County Clerk cannot do either without a court order'' (see Rules of the Sup 

Ct., Civ. Branch, NY 1:ounty, County Clerk Litigation Functions, Section 

C(2), "ConzrnencingAcJions cjtalmedto Be Confidential';; and;.e,g., MatterofK.R. v Clerk, 

a/New York County; 2017 N· · Slip Op. 3i789, *5 [Sup. Ct. NY Ccy; 2017] ['•Further, by 

simply denominating himself s 11K.R. 11 in the c~ption with out court apjn:oval, the petitfon~r 
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did not follow the proper pro edure fot using an anonymous caption ... If a party wishes 

to commence an action unde seal or use an anonymous caption ... [t]he County Clerk 

cannot do either without a coirtorder. 11]). 

"In determining whet~r to grant a plaintiff's request· to proceed anonymously, the 

coµtt must use its discretio i.n balancing [the] plaintiffs privacy interest against the 

presumption irt favor of open trials and against any potential prejudice to [the] defendant" 

(Doe v Mesivtha, Inc., 224 A 3d 661,662 [2d Dept. 2024], [citations omitted]). ''Among 

the factors Llie court shou~d consider are 1) whether the plaintiff is challenging 

i 
governmental activity or an tdividual's actions, 2) whether the plaintiffs action requires 

disclosure of infonnation of e utmost intimacy, J) whether identification would put the 

plaintiff [or innocent third-pa ies] atriskofsuffering physical or mental injury, 4) whether 

the defendant would be prejli iced by allowing the plaintiff to proceed anonymously, and 

5) the public interest in guara teeing open access to proceedings without denying litigants 

access to thejustice system" f id.). While plaintiffs application to proceed anonymously 

ultimately wa~ resolved bystif utation, the basis for plaintiffs application nonetheless was 

supported by the record. Plai+tiff alleges in her affirmation, among other things, that after 

having experienced sexual abll se, she experiences "anxiety, shame, feelings of guilt, anger, 

mghtmares, pamc and depres ton" (NYSCEF Doc. No, 16). Further, this act10n 1s purely 

private,. .and plaintiff has not rpade public any of the allegations asserted herein. 

Pursuant to 'CPLR § ~r(\-b "[s]etvice Qfthe summons iihd complaint. .. s)laU Pe 

made within one hundred twe~cy days after the commencement of the action ... If service 

is not made. upoti a defend,! withih the time provided in this section, the court, .upon 

motion, .shall d.ismis:sthe.a~d . n without prejudice as to that defendant, or upon good cause 

8 
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shown or in the interest ofJ stice, extend the time for service;' (CPLR § 306-b ). "Good 
I 

qmse a11d interest of justice Jre two separate and independent statutory standards" (State 
. I 

of NY. Mortg. Agency v. Br,un, 182 AD3d 63, 66 [2nd Dept. 2020]; Leader v Maroney, 

Ponzini & Spencer; 97 NY2~ 95, 96, [20011). Generally, 1'[t]o establish good cause; a 
I 

plaintiff must demonstrate r~asonable diligence in atternpting .service" (U.S BankNat'l 
. I . . 

Ass'n v. Bindra, 217 ADJd 7~9, 720 [2nd Dept. 2023]). "If good cause for an extension is 
i 

not established, courts must ponsidet the interest ofjustice standard of CPLR § 306-b" 

(Bumpus v. NYC. Transit Aulh., 66 AD3d 26, 32 [2nd Dept. 2009]). The interest of justice 

i . . 
standard is ,;a separate broafer and more flexible provision which coµld encompass a 

mistake or oversight as long t ther.e was no pr~judice to the defenda.nt" (Leader, 97 NY2d 

at 102). Most 1mportantly, fhe "mterest of Justice standarq requires a careful JUd1c1al 

analysis of the factual setti1g of the case and a balancing of the competing interests 

presented by the parties ... anr empowers a court faced with the dismissal ofa viable claim 

to ,considerany factorreleva,J to the exercise ofits discretion'' (id.). I . . 
Hetc-; based on the re1ord before the Court, plaintiff has demonstrated good cause 

and has meUhe in:tcrcst ofjus~ice standard in support of the extension rcquc:;;t, Withrcspcct 

to the good cause detcrminatirn, the record indicates plaintiff initially sought approval .by 

Order to Show Cause to proc ed anonymously at the same tune the Summons with Notice 

was filed (NYSCEF Doc .. No 2). Cami approval of plaintiffs application was necessary 

to preserve ·plaintiffs anoi1y nity before service of prqcess due to the highly ·sensitive 

.nature of the action's contcti (Atanq Doe; et al. v Ferdous Khandker, et al., 221 AD3d 

782, 782-783 [2d Dept2023 ). How~ver, after three months, plaintiffs initial Order to 

Show Cause, filed 011 Noye1 . er·;22, 2023, was rejected- on Febn.niry 22; 2024 (NYSCEF 

9 
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Doc. No. 8). Shortl)' ·ati:er ,1e .rejection~ a iiew .order to show cause w,fs filed- on March 

14 •. 2024-(NYSCEF Doc. No -14); which was· sent.to this Courtand signed on March 18, 

2.024 (NYSCEF Doc. :No. l9J 

I 
The filing of the iriiti~l Order to Show Cause at the cmnmei1cement of the adion I . . . . . . . . 

I . 

dem.onstrates_thatplainhff ctm:gently sought, \\~ell beforc·expitation of the 120-.day service 

I -
tim~.period, the appropriate c.purtapproval to_proceed anonymously. Suqhapproval was a . I . . 
necessai"y precursc_'ir to -effoct ,~ervice ()f process: accordingly. Plaintiff's diligence is further 

I 
supported by the submission +f Motion Seq. 03, t1lcd mi. March 20, 2024, irt which formal 

I 
application was made to extc1dthe time for service, one day before expiration ofthe 120-

·d.ay -service tilne-:-t>eriod. The~e citcumstariccs merit a finding of good c:·~_lise-~rid comports 

with (J;S. Sank Na/'l As, 'n 4sQfar as plaintiff hes demonstrated reasorta!,le .diligence in 

attempting service of the. Su1~mons with Notice, "vhich ,vas frustrated by c.ourt delays. 

Furthermore, this resuf t is mandated by the Se«,nd Department detjsjon in CN 

(AnDnymous) v West Islip Unitn Free Schoo/District, 215 AD3d 684, 686 fzd Dept. 2023], 

·which addressed a vei:y. sil;nil1r- factual pattern -ij$ ip the instant matter. and held: 

"llcrc, the plaintiffp~fferedci:)Jnpelling ret1sons for the I 5~day dt;lay. in 
serving the cmnplait , "'.'l1ich ,yas in paxt attributable to circ11mstances 
beyond the plaintifrs control. The plaintiff J'.!rbmptly moved fqr leaye to 
proceed anonymnusi I and w,1s denied a te1i.1porary restra.inii1g order 
which would have permittcll the tiJi.ng of the complaint with an 
.anonymous c~ption · while that motion was pending, and that -n,oti(m 
was not decided ui1til after the- timG to comply with the ffrst demano. tbr 
a complaint had c. ·pir.ed-. Thus.,- contrary to the· -.Supreme Court's 
detennination, the p aintiif demonstrated a reas.onab]e excuse for the 
delay. Moreover, th co.uds determination that the plah1tiff ''has n<)t 
alleged a nieritorio s clninf' is 6ot supported by the record (CN. 
(Anon_v1110u.~). 214 A 3d at 686, Nlbrion omitted).'' 
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Were the:re not a sho ring of good cause, the Court also finds that an extension I . 
would be warranted unqer th¢ interest qf justice standard. Upon the circumstances noted 

I . 

above, service was effectuateU a mere four days beyond the 120.,.day period. Defendants' . I . . .. 
opposition failed to establish ~my prejudice due to the four-day service delay and the Court 

i . 
can find no viable reason o disn1iss plaintiffs claims under the totality of these 

circumstances. Defendants' remaining arguments to the contrary are unavailing, 

particularly where defendants reference several other ASA cases filed by plaintiffs counsd 

to contend there was no reas n plaintiff could not serve or attempt service on them in a 

i . . 
timely manner as in the reftrenced matters (see NYSCEF Doc. No. 31). Defendants 

highlight the Jane Doe v. Stlrnberg, Heller, Magen Avraham The SHMA Camps, LLC, 

Kings Cty. Index No.: 53444 /2023 matter, in which an emergency application to extend 

the time to effect Service al,o was filed just prior to expiration of the 120-day period. 

Unlike here, however, it appefrs the emergency application in Sternberg was never signed. 

The order to show cause to !proceed anonymously in all the other cases referenced by I . . 
defendants either were approted ,,,,ith sufficient time to effect Service before expiration of 

the 120-day peri.od or the app ication to extend the time for service ,vas granted. 

Jfot/011 seq.04 

Irt light of the Court' resohHion of Motion Seq. 03, defendants' argtni1ent that 

plaintiffs service delay wa~ not justified, is ,vithout rnerit. Defendants' additional 

argul'nent& also lack met it A· cordingly, def¢ndant!:i.' motion ii:; de1iied . 

..... ......................................... ·········--························· ··········-············--·-··-·····---

[* 11]



FILED: KINGS COUNTY CLERK 08/21/2024 INDEX NO. 534448/2023

NYSCEF DOC. NO. 60 RECEIVED NYSCEF: 08/22/2024

12 of 12

CONCLUSION 

Accordingly, it is here y 

ORDERED, that plai iffs motion (Seq. 03) for an order, pursuant to CPLR § 306-

b, granting an extension of ime to serve the Summons with Notice on defendants , is 

granted and the service effect don March 25, 2024, as directed in the signed Order to Show 

Cause, is deemed timely, nun pro tune; and it is further 

ORDERED, that defe dants have thirty (30) days, from the date this decision and 

order is served with Notice o Entry, to interpose a response to the Summons with Notice; 

and it is further 

ORDERED, that defe dants ' motion (Seq. 04) is denied in all respects. 

All relief not specific lly granted herein has been considered and is denied. This 

constitutes the decision and o der of the court. 
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