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At an IAS Trial Term, Part 70 of the Supreme
Court of the State .of New York, held in and for the
County of Kings, at the Courthouse, located at 360
Adams Street Brooklyn, New York; on the
|Aday of August, 2024,

N

stice,

An Individual Described Her
“JANE DOE™,

b
~against-

GREG O’CONNELL, O’CO

3in by the Psetidonym,

aintiff,

NNELL CORPORATION,

ABC CORPORATIONS 1-1¢ and JOHN DOES

INDIVIDUALS 1-10,

Defendants.

The following papers-numbeted 1to read herein

Notice of Motion/Qrder to SH
and Affidavits (Affirmations}
Cross Motion and Affidavits

Answers/Opposing Affidavits (
Repl_y_ Affidavits (Affirmations)
Affidavit (Affirmation)

Other Papers

ow Cause/

Annexed
(Affirmation) Annexed
(Aftirmations)

Index No.: 53444872023

DPECISION AND ORDER.

Papers Numbered

20- 30

31-35: 51- 56
36-50: 57- 59

Upon the foregoing papers in this action to recover damages for personal injuries,

plaintiff moves (Seq. 03) for ¢
time to serve the Summons

O’Connell (acting individual

b, contending the Summons

an order, pursuant to. CPLR § 306-b, granting an extension of
with Notice on all named defendants. Defendant Greg
ly and for O’Connell Corporation) (defendants) oppose thé
metion and move(Seq. 04) foran order dismissing the complaint, pursuant to CPLR § 306-

hind Notice was niot timely served. Defendants also move to
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dismiss the comiplaint, pursdant to CPLR Rule 3211(a)(8), alleging lack of personal

jurisdiction.

Plaintift’s motion (S

2q. 03) is' granted for reasons mor¢ fully discussed below,

Defendants’ motion (Seq. 04) is denied.

BACKGROUND

Plaintiff initiated this action by Summons with Notice; filed on Novernber 22, 2023,

under the Adult Survivors Act, as codified under CPLR § 214-j (“ASA™), the Civil Rights

Law 50-b, and other New York statutes, designed to protect against unwanted sexual abuse.

Plaintiff alleges sexual assaul

defendants, though the detail

t and intentional infliction of emotional distress as caused by

5 of the alleged abuse have not yet been disclosed. Plaintiff

secks monetary damages from defendants on account of the alleged abuse.

P

ROCEDURAL HISTORY

Having commenced this instant action on November 22, 2023, plaintiff had 120

days, or until March 21, 2024, as proscribed under CPLR § 306-b to serve the Summons

with Notice on defendants. Piior to serving defendants however, plaintiff moved by Order

to Show Cause (Seq. 02),

anonymously. Plaintiff also s

also filed on November 22, 2023, secking to proceed

bught a temporary restraining order (TRO) permitting her to

continue using a pseudonym pending resolution of the Order to Show Cause, and

preventing defendants from-d
December 19, 2023, pursuar
Support of her Order to Show

as “Jane Doe”, her. mental ans

isclosing her identity except to the attorneys on record. On
t to the court’s diréctives, plaintiff filed an Affirmation in
Cause (Seq. 02), assérting that without the ability to proceed

§ physical well-being would be negatively impacted.
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jurisdiction, citing CPLR § 32

On February 21, 2024} another Justice of this court ';det'ennine.d- that the Order to

Show Cause did not comply with 22 NYCRR § .20'2.-81,-: and that the TRO needed to be re-

filed, notice of which was uj
Match 14, 2024, plaintiff file
emergency TRO. The Court §
(NYSCEF Doc. No. 19) and d

along with the Summons witH

sloaded to e-file on February 22, 2024. Subsequently, on
:d an amended ‘Order to Show Cause and again sought an
igned the. amended Order to Shzow. Cause on March 18,.2024
lirected plaintiff to serve de'fen;dants with the motion papets,

Notice, on or before March 25, 2024. On March 20, 2024,

one day before expiration of the 120-day deadline for service fof the Summons with Notice,

plaintiff filed the within moti
the time to serve defendants.
as directed on March 25, 2024
Thereafter, plaintitf’s
stipulation of the parties dated|
under the pseudonym “Jane D
maotion to extend the time to s¢

complaint for failure to timel

Plaintiff’s Motion (Seq. 03)
Plaintiff argues that thq

with Notice pursuant to CPL}

bn (Seq. 03), pursuant to _CPLR_-§ 306-b, seeking to extend
Plaintiff completed the service of the Order to Show Cause
- (NYSCEF Doge. Nas. 27 and 28).

mended Ordér to Show Cause (Seq. 02) was resolved by
April 17, 2024, permitting plaintiff to proceed anonymously
pe™ (NYSCEF Doc. No. 48). Defendants opposed plaintiff’s
rrve defendants (Seq. 03) and moved (Seq. 04) to dismiss the
i serve the Summons with Notice and for lack of personal
11(a)(8).

PARTIES’ CONTENTIONS

. motion (Seq. 03) to extend the time to serve the Summons

R § 306-b should be granted because of good cause, in the

interest of justice, and for lack of prejudice to defendants. Plaintiff argues that good cause

exists for an extension of the

120-day period under CPLR § 306-b because plaintiff had

3
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motion should also be granted

filed a timely emergency Order to Show Cause to proceed anonymously and was waiting

for-it to be signed in order to

psendonynt, “Jane Doe”. Whe

serve defendants thereby identifying herself only under the

n it became unclear whether the Order to Show Cause would

be signed before the 120-day ervice period expired, plaintiff asserts she timely moved for

an -extension. As the signed O

rder to Show Cause dirécted plaintiff to serve the Summons

and Notice on defendants on dr before March 25, 2024, plaintiff submits shie complied and

completed the service on Match 25, 2024, only two busin‘ess'- days later, Plaintiff further

argues that in light of the shor

Cause, defendants were not pr

Defendants’ Opposition

Defendants contend pl4
time (i.e., 120 days) fo effect
simply -allowed the statutor
defendants conténd there is ni
defendants since the filing of

are prejudiced by the plainti

defendants argue, justice woul

expiration of the statute of [ij

t delay in service, as effected pursuant to-the Order to Show
¢judiced. In any event, under -tljese facts, plaintiff argues the

in the interest of justice.

intiff’s motion should be denied, argaing plaintiff had ample
uate service of her Summons with Notice and that plaintiff’
y deadline to pass without justification or excuse. The
y record of the plaintiff’s attempt to serve ot reach out to the
this action on November 22, 2023. Defendants contend they

F’s fack of diligence to effectuate service which has now

caused a delay in the preparation of their defénse, fo their detriment. Similarly, the

d not be served by granting plaintiff’s motion because of the

mitations, the lack of any allegations tending-to reveal the

mierits of plaintiff’s claims, the length of delay in service, and plaintiff’s failure promptly

fo request an extension of timg.

=3
|
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Defendants contend pl
having filed another Adult S

Mogen Avraham The: Shma (

534445/2023) on the samie d
allegations are virtually ident

case;, plaintiff’s counsel also

intiff’s claims are “suspect” and point to plaintiff’s counsel
urvivors Act case entitled Jan? Doe vs. Sternberg, Heller,
ams, LLC. et al _(Supreme-Cﬁurt, Kings County, Index #:
ay the instant matter was ﬁ'léd-.- Defendants coritends the:
cal in both cases and that in th;e- Sternberg matter, as in this

waitéd until March 20, 2’0.'24 to file for an extension to

effectuate service. On this bapis, defendants argue plaintiff’s motion i3 disingenuous and

without merit.
Plaintiff’s Reply
Plaintiff refutes defend
or-excuse”, Plaintiff reiterate
before expiration -of the 120
proeeed anonymously from th
that she fully complied with tt

with the Summons with Notio

ants claim that the delay in sex:*vic'e- is “without justification
s that she made the application to extend the service time
day time period and that she was awaiting permission to
e court and effect service accordingly. Plaintiff also argues
¢ signed Order to Show Cause by timely serving defendants

e on March 25, 2024, and that the minimal delay is justified

for good cause. Furthermore, plaintiff contends her motion should be granted in the interest

of justice, as her efforts to pro
Defendants’ Motion (Seq. 04

Defendants move (Seq
CPLR § 306-b and CPLR § -
their motion. First, defendanty
any case law in support of

justification or excuse for th

ceed as “Jane Doe” is typical of ASA cases.
)
.04) to-dismiss plaintiff’s. Summons with Notice, pursuatit to
B211(a)(8). Defendants raise three arguments in support of
contend that plaintiff, in her opposition papers, failsto cite
her arguments. Second, defendants contend there is no

; untimely service which may only be excused for “good

5
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cause” or “in the interests of justice.” Defendants reason that neither exception applies

here. As for “good cause,” de

failing to timely serve:. To th

fendants contended plaintiff .offers no justifiable excuse for

is point, defendants conténd that there is no evidence that

plaintiff even attempted to serve them within the-statutory 'tirﬁeframe and that plaintiff was

not hindered. by any difficylties in ascertaining the identity or whereabouts of the

defendants, with the individual defendant being located at h15 place of business and the:

corporate defendants’ locatio
justice” standard, defendants ¢
to support this claim.
Plaintiff’s Opposition
Plaintiff opposes defe
offered in support of Motion
plaintiff contends a favorabls
motion to dismiss (Seq. 04) m
Défendants’ Reply
Defendants reiterate-th
to their contentions raised in 9
plaintiff’s argument that she
defendants contend that there
must wait until permission is

deféndants contend that plair

n. being publicly available. Fi_ﬁa’l_l_y., as to the “interests of

ontend plaintiff has not provided any substantive allegations

ndants’ motion and assert essentially the same arguments
Seq. 03. These arguments are not repeated here, except that
> resolution of motion (Seq. 03) would tender defendants’

oot.

b ir argumcnts;ass_crtcd in their moving papers and further cite
pposition to plaintiff’s motion (Seq. 03). Additionally, as for
vatted to for the Court’s ruling before serving the defendants,
s 1o rule that a plaintiff who wishes to proceed anonymously
granted before effectuating service ‘of process. Similarly,

tiffs assertion ‘that the defendants won’t be prejudiced is

flawed for several reasons. First, defendants contend that plaintiff does not challenge the

‘Second Department cases cit

od l'j_y defendants which hold that process Served even two

6
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days late warrants dismissal.
service delays in ASA cases
decades old. Finally, the defe
prejudice; rather, it is the plai)
by a delay. In sum, the defe]
enforced and can always be

statute.

Motion Seq. 03

The underpinning- fol
anonymously, which requires
County Clérk Procedures fot
Term, Kings County, prov
Anonymous Caption”, that :
accompanying OSC to maint]
Clerk files the case as anonym
Kings County protocol, Simil
provides that: “If' a party wisH
caption. . . [t]he County Clerk
Ct, Civ. Branch, NY
C(2), “Commencing Actions C

of New York County, 2017 N

Second, defendants claim th{;_e:y' are indeed prejudiced, as
are inherently more acute-'bedause the claims at issue are
ndants explain that it is not thé defendarits’ burden to show
1titfs burden to show that defe&ndants will not be prejudiced
ndants contend if the 1 20—day;rule_. in CPLR §306-b is not

pxtended by a few days, then 1t will become a meaningless

DISCUSSION

- plaintiffs motion is tied to her request to proceed
{ court approval. The 2019 Protocol on Courthouse and-
Electronically Filed Cases” for the Supreme Court Civil
des in Section B(2), “Commencement Under Seal or
“ .. is a case is filed with an anonymous caption and an
pin the anonymous caption and to seal, the Kings Co_u_n’ty
ous pending court review”. Plaintiff here complied with the
arly, the Supreme Coutrt, Civil Branch for New York County
ies to commence an action under seal or use an anonymous
cannot do either without a court order” (see Rules of the Sup
‘ounty, County Clerk Litigation Functions, Section
laimed to Be Confidential "; and, e.g., Matter of K.R. v Clerk

 Slip Op. 31789, *5 [Sup. Ct. NY Cty. 2017] [“Further, by

simply denominating himself as "K.R." in the caption without court approval, the petitioner

7 of 12
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‘presumption in favor of open

disclosure of information of t

the defendant would be prejug

did not follow the proper progedure for using an anonymous caption . . . If a party wishes:

to commence an action unde} seal or use an anonymous caption. .

. [t]he County Clerk

cannot do either without a cogrt order."]).

“In determining whethier to grant a plaintiff's request to proceed anonymously, the

court must use its discretion} in balancing [the] plaintiff's privacy interest against the

trials and against any potential prejudice to [the] defendant”

(Doe v Mesivtha, Inc., 224 AD3d 661, 662 [2d Dept. 20241, [citations omitted)). “Among

the factors the court should consider are: 1) whether the plaintiff is .challenging

plaintiff [or innocent third-pa

governmental activity or an ihdividual's actions, 2) whether the _pIaintiff_‘s_ action requires

he utmost intimacy, 3) whether identification would put the
ties] at risk of suffering physical or mental injury, 4) whether

liced by allowing the plaintiff to proceed anonymously, and

5) the public interest in guaranteeing open access to proceedings without denying litigants

access to the justice system™

ultimately was resolved by sti

id:). While plaintiff’s application to proceed anonymously

bulation, the basis for plaintiff’s application nonetheless was

supported by the record. Plaintiff alleges in her affirmation, among other things, that after

nightmares, pani¢ and depress
private, and plaintiff has not

Pursuant to ‘CPLR § 3
made within one hundred twe
is not made upon a. defendan

motion, shall dismiss.the actid

having experienced sexual abyse, she experiences “anxiety, shame, feelings of guilt, anger,

ion” (NYSCEF Doc. No, 16). Further, this action is purely
nade public any of the allegations asserted hetein.

06-b "[s]ervice of the summons and complaint. . . shall be
1ty-_days--aﬁﬁer the commencement of the action . . . If service
t withih the time provided in this section, the court, upon

n without prejudice as to that defendant, or upon good cause

8
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Otder to Show CauSe 10 proce

shown -or in the interest of ju
cause-and interest of justice
of N.Y: Mortg. Agency v. Brd
Ponzini & Spencer, 97 NY2
plaintiff must demonstrate r¢
Ass'nv. Bindra, 217 AD3d 71
not established, courts. must
(Bumpusv. N.Y.C. Transit Au
standard is “a separite broa
mistake or oversight as Tong a
at 102). Most _'imp_ortantly_,
analysis of the factual setti
presented by the parties ... an
to consider-any factor relevan

Hete; based on.the reg

stice, extend the time for service” (CPLR § 306-b). "Good
ire two separate and independent statutory standards” (State
i, 182 AD3d 63, 66 [2nd Dept. 20201; Leader v Maroney,
195, 96, [2’001-]__j. Generally, "[t]o establish good cause, a
asonable dili_gen:cc; in attempting service" (U.S. Bank Nat'l
9, 720 [2nd D.epf. 2023]). "If good cause foran extension is.
consider the interest of justice standard of CPLR § 306-b"
th., 66 AD3d 26, 32 [2nd Dept. 2009]). The interest of justice
ler and more flexible provision which could encompass a
s there was no prejudice to the defendant” (Leader, 97 NY2d
the “interest of justice standard requires a careful judicial
g of the case and a balancing of the competing interests’
il empowers a-court faced with the dismissal of a viable claim
t to the exercise of its discretion™ (;'d;')._

ord before the Court, plaintiff has demoristrated good cause

and has met the interest of justice standard in support of the extension request, Wifh.res'pcct.

to the good cause determinati

was filed (NYSCEF Doc. No
to preserve plaintiff’s anony
nature of the action’s conten

782, 782-783 [2d Dept 2023

pn, the record indicates plaintiff initially sought approval by
ed ‘anonymously at the same time-the Summons with Naotice:
2). Court approval of plaintiff’s application was necessary
mity before service of process due to the highly sensitive
(Alcana Doe, et al. v Ferdous Khandker, et al., 221 AD3d

). However, after three months, plaintiff's initial Order to

Show Cause, filed on November 22, 2023, was rejected on February 22, 2024 (NYSCEF

9
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day service time-period. Thed

attempting service of the St

Doc. No. 8). Shortly -after ¢

14, 2024 (NYSCEF Doc. No

2024 (NYSCEF Doc. No. 19),

| NDEX NO. 534448/2023
RECEI VED NYSCEF: 08/22/2024

hie rejection, a new order 1o show cause was filed on March

14). which was sent to this Court and signed on March 18,

The filing of the initial Order to Show Cause at the commencement of the action

demonstrates that plaintiff dil
time period, the appropriate c
necessary precursor to effect s
supported by the submission ¢

application was made to exter,

igently ;S'ought, well before expiration of the 120-day service
burt approval to_plf_ocecd anonymously. Suchapproval was a
ervice éfp_r.occs_s_. ac_cordiugly. Plaintiff's diligence is further
bt Moti‘é)n; Seq. 03, tiled on March 20, 2024, in which Tormal
1d the tiz;me for service, one day before expiration of the 120-

be circumstances merit a finding of good cause and comports

with U.S. Bank Nat'l Ass'n igsofar as plaintiff has demonsirated reasonable diligence in

Furthermore, this resu
(Anonymous) v West Islip Uni
which addressed a very similg

“Ilere, the pla.inti ffpr

mons with Notice. which was frustrated by court delays..

It is mandated by the Second Departmient decision in CN.
bn Free School District, 215 AD3d 684, 686 {2d Dept. 2023],
r factual pattern as in the instant matter, and held:

offered com pclling reasons for the 15—day delay . in

serving the complaing, which was in part attributable to circumstances

beyond the plaintiff's
proceed anonymous]
which ‘would have
anonytous ¢aption’
was not decided until
a complaint had ¢

control. The plaintiff promptly moved for leave to
y and was denied a temporary testraining order

permitted the fiting of the complaint with an

while that motion was pending, and that motion
after the time to comply with the first demand for
(pited. Thus, contrary to the Supreme Court's

determination, the plaintiff demonstrated a reasonable excuse for the

delay. Moreover, thd
alleged a meritorioy
{Anonyimous), 214 Al

10

court’s determination that the plaintitf “has not
5 claim™ 1s not supported by the record (C N
D3d at 686, ¢itation omitted).”

[* 10]
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[* 11]

Kings Cty. Index No.: 53444

Were there not a showing of good cause, the Court also finds that an extension

would be warranted under th¢ interest of justice standard. Upon the circumstances noted

above, service was effectuate

can find no viable reason
circumstances. Defenidants’
particularly where defendants
to contend there was no reas
timely manner as in the refq

highlight the Jane Doe v. Sk

the time to effect service ald
Unlike here, however, it appe:
The order to shew cause to
defendants either were approy
the 120-day period or the app
Motion seq.04

In fight of the Court’
plaintiff's service delay wa

argwments alsp lack merit. Ad

1 a mere four days beyond the 120-day period. Defendants’

opposition failed to establish any prejudice due to the four-day service delay and the Court

to disnﬁiss plaintiff’s claims: under fthe totality of these
_remailéiing arguments to the contraty are unavailing,
ref'e':ren:ce: several other ASA cases filed by plaintiff’s.counsel
uil piai;_él_tiff_ could not serve or attempt service onthem in a
-r-'ence'di. matters (see NYSCEF Doc. No. 31). Defendants
:;'nberg, Heller, Mogen Avraham The SHMA Camps, LLC,
5/2023 matter, in which an emergency application to extend
o was filed just prior to expiration of the 120-day period.
irs the emergency application in Sternberg was never signed.
proceed anonymously in -all the other cases. referenced by
red with sufficient time to effect service before expitation of

lication to cxtend the time for service was granted.
5 resolution of Motion Seq. 03, defendants’ argument that

5 not justitied, is without merit. Defendants™ additional

cordingly, defendants’ motion is denied.

11
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CONCLUSION
Accordingly, it is hereby
ORDERED, that plaintiff’s motion (Seq. 03) for an order, pursuant to CPLR § 306-

b, granting an extension of fime to serve the Summons with Notice on defendants, is

granted and the service effected on March 25, 2024, as directed in the signed Order to Show

Cause, is deemed timely, nun¢ pro tunc; and it is further
ORDERED, that defendants have thirty (30) days, from the date this decision and

order is served with Notice of Entry, to interpose a response to the Summons with Notice;

and it is further
ORDERED, that defendants’ motion (Seq. 04) is denied in all respects.
All relief not speciﬁce}lly granted herein has been considered and is denied. This

constitutes the decision and order of the court.

ENTER
JSC
HON.WAVNY TOUSSAINT
“=~y18.C°
5
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