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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 
·--------------·-· -----· ·----- .--·. ---------.--x 
HELLO BEAUTIFUL SALON, INC., 

Plaintiff, 

- against :.... 

KRISTINA DIMOPLON, JUSTIN GOSLIN, 
and LIVE BY THE SWORD., 

Defendants, 
-·-----·----·-· ·-. ·-- .--- .-. ·--·-·-----------. -----x 
PRESENT: HON. LEON RUCHELSMAN 

Decision and order 

Index No. 516031/2023 

~ept~mber 4, 2024 

Motion .Seq. #3 

The plaintiff has moved pursuant to CPLR §2221 seeking to 

reargue a decision and order of the court dated May 14, 2024 

which dismissed all th~ causes of action against defendant Live 

By the Sword. The defendant has opposed the motion. ·papers were 

submitted by the parties and after reviewing all the arguments 

this court now makes the following determination. 

As recorded in the prior decision Hello Beautiful is a hair 

salon that employed the defendants Kristin Dimoplon and Justin 

Goslin. The complaint alleges the two defendants left the 

plaintiff's employment and opened their own hair \alon arid 

utilized the plaintiff's Clover point of sa:Le account and the 

plaintiffi s ctxstomer list and other private information. The 

plaintiff instituted this action and allege.ct causes of action for 

fraud, trespass to chattels, tortious irtterfetence with business 

relations, violations of General Business Law §349 and the breach 

of the employment contract. The court granted defendant's motion 

seeking to dismiss the causes of action and now this motion 
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seeking reargurnent ·has been filed. As rioted the motion is 

oppos_e.d. 

Con.clusions of Law 
A motion to reargue must be bas:ed upon the fact the court 

overlooked or misapprehended f·act or ·1aw or for some other reason 

mistakenly arrived at in its 'earlier decision (Deutsche Bank 

National Trust Co .• v. Russo, 170. .AD3d 952, 96 NYS3d 617 [2d 

Qept. , 2019] ) . 

The plaintiff argues the court overlooked allegations i.h the 

compla:LI).t that adequately est~b1:j..sh a ca.1.ise of. action: for 

fraudulent: concealment. Spec.ifically, the plai_ntiff points to 

parac;ft-aph 14 of the complaint which alleges. th.at the defendants-

" ti) opened a secol)d point-of,-sale system associated with 

I?l~intiff'.s Clove.r Account; and (ii l uti_1ized, without 

authorization, i?-.laintif_f' s .Clover Account to usurp Heilo 

Be·a_utifui Sa_lonl'.. s clients .and servic.es" (_~, Complaint, 'l[_l4 

[NYSCE·F Doc. No. 8]) • 

.E:s,se.nti.ally, that J?ar"agr-aph a1L.e.ges the '3:$1:er.iq.an:t-s s,tole the 

plaintiff.:, s electronic in.fo.rmc1.tion t_o then steal customers. 

While: if true that Gonduct is surely imp.roper it d_oes not 

constitute: f r:.audulent concealment.. :girs-t,, i·f such conduct c.ould 

cons_i:st _of fraudulent ·coh"cealni.ent then 'every theft of any ]<;ind 

would also .be fraudul-ent corr.cealmen.t. There is .no support for 

such a wide'"""re.a.ching ·the9ry c.;,f ·fraudulent concec;1..lment. Mo-re 

.2 
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importantly, fraudulent concealment is based upon arid is an 

extension of fraudulent misrepresentation (see, P.T, Bank Central 

Asia v. ABN AMRO Bank N .v. 1 301 AD3d 37 3, 7 54 NYS2d 245 [ pt 

Dept., 2003]). Thus, where fraud is alleged, which consists of a 

materic1l misrepresentation, there need not be an actual 

misrepresentation, rather, the concealment of such inf·ormation 

rnay suffice. That does not mean any time an employee ot any 

individual steals money or business or private information of 

another that fraudulent Concealment has occurred. As noted in 

the prior opinion, the complaint does not allege any 

misrepresentations made by any of the defendants. The tort of 

fraudulent concealment only exists within the context of fraud. 

-Since n6 fraud has been properly alleged there can be no 

:fraudulent c6ncea1meht either. 

Furthe:rmbre, 'access device fraud' is a federal crime (see, 

18 U.S. C. §1029 (a) (5) ) not a civil tort and has hc:i application to 

this case. Therefore, the motion seeking to reargue the 

reinstatement of any fraud claims is denied. 

Next, the plaintiff argues the court erred dismissing the 

claim asserting trespass to chattels because diverting the 

plaintiff's electronic information can constitute such trespass. 

While other jurisdictions may endorse such an understanding{.§£§., 

AMF Bowling Centers Inc. , v. Tanase, 2023 WL 9503452 [Eastern 

District of Virginia 2023]), New York courts have rejected the 
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tort in these cir.cumstance-s as ret;orded in the pri,or nrder. 

Ttu·;:,.; in order to alleg.e this tort there. mu:st he ''allegat;ions. of 

actual. inj~ry either in th~ fqrm -0f ·'ha~m to the condition, 

qua:t.i ty or material value,. ··of the computer" (Elektra 

Entertainment Group .Iri.C •• V. Santangelo, 2oq·s WL 4452:393 

[:S. b. J:,J. Y. 2oo·s J) • Likewise, ".a plaintiff alleging tre·spass to 

chattels based on unauthorized access to a computer system mu.st 

a.ll~ge damage or dis:i:-uptiori to that computer systemr' (see, 

Casillas v. Berkshire Hathaway Homestate Insurance Company, 79 

Cal.App5th 7:i5, 294 Cal.Rptr3q. 84'1 [Court of Appeal, Second 

District, Di vision 4 Califo.rnia 2022]). The plaintiff. does not 

.allege any damage to the system as. a re$,ult of the defendant's 

u:se. ThE! plaintiff argues that the tres:pass ''diminished t;:h~. 

quality a:t:i.d value of Pla.int:if:I:' s .accm:,mt. ,as a res~l t of 

Def·endants intention.al c;landestine i.ntrusion into Plaintiff's 

accoun::t to fprwarcl booking· ,:requests sent. by clients to Pl.a,intiff 

in .. order to deprive· .Pla.intif f of the use. of :;i..ts account for 

b,o.oking ~~rv::i.ces" (Memorandum iri Support, pc;1:ge 12 [NYS.CEF Doc;­

No·. 45J). H.oweve·r,, ·even if that is true there is no .allE?.gat:i.on 

there haS:• .bee.n ap.:y damcfge to the system i t.s:elf •: Therefore, the 

motion. seeking to reargue the· .:i::-einstatei:nent of the tre.spas,s to 

chatt:el~ cause .of action is denied·. 

The plaintif;f·' s- .r:emaining ?J.rgu'.TTJ.en.ts seeking to reinstate t,he 

Temaining causes .of action d.o hot really point to any . error 

·c()mmitted by the ·court but rather mere,ly s·.eek to reargue the same 
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.i_ss\ie-s .again. That is an i:in_prope".t basis .upon which-· to seek 

reargument. While the alleg:ations svrely allege improper conduct 

by the defendants, the a·11eg.ations in the complaint must 

.suffic_iently as.s-ert va·_l.id causes of action. The c:ou:rt granted 

the motion to dismiss without prejudice to enable the plaintiff 

to ass_ert such valid cl.aims. This reargument motion fails in 

that endeavor . Therefore, bas:ed ·op the, foregoing; the mqtion 

seeking reargurrient is deriied in all respe.cts. 

so orde.ted. 

ENTER: 

DATED: September 4, 2024 
Brooklyn N.Y. Hoh. Leon 

JSC. 
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