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PRESENT:
HON. WAVNY TOUSSAINT
Jus

RECEI VED NYSCEF;~ U BP24

At an IAS Term, Part 70 of the Supreme Coutt
of the State of New York, held in and for the
County of Kings, at the Courthouse, -at 360
Adams Street, Brooklyn New York, on.the
430 day of. August 2024,

tice. .

COLONI MCGLASHAN,
" Plaintiff,

-against-

ROSETTA MCGLASHAN, at EXECUTOR.
of the ESTATE OF ZACHARIAH MCGLASHAN,

DECEASED,

Defendant.

The following papers numbers

d 1to read herein

Notice of Motion/Order to Show Cause/
and Affidavits (Affirmations) Annexed

Cross Motion and Affidavits (Affirmation) Arnexed

Answers/Qpposin g‘_Afildawts

Reply Affidavits (Affirations)

Affidavit (Affirmation)
Other Papers

! In addition to referencing the NYSCE

County Clerk for certain documents.s
uploads found at NYSCEF Doe: Nos.
“and are -identitied by filing date:

(Affirmations)

Index No.: 11191/2015

DECISION AND ORDER

Papers Numbered!

24-29: 62-68; 69-77; 78-86.

See Clerk’s Minutés Where
Referenced: 88-90; 91-97;
98-i01 )
See Clerk’s Minufes Where
Referenced: 103-106;
107-112; 113-135

42:.49: 50-54-

F Docket Numbers herein,-the Court-also refers to'the minutes of the Kings.
Lbmitted before this matter was-tully ¢-filed, and for which the-conversion
) atid 2, may not contain.  Such références are denoted as “Clerk’s Minutes”
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Upon the foregoing papers, the ‘Court is tasked with finally résolving plaintiff’s

motion (Seq. 28), which.seekd an 'orcier, pursuant fo CPLR .§ 3126, striking the .answer.?

Motion Seq. 28 was conditionally gr‘aﬁtcd by the Court on October 25, 2023 (the “10/25/23

Order”’; NYSCEF Doc. No. 44)). Flowever, in lieu of immediately strikifig the answer, the

defendant/estate, and its coufsel R-'.i;ta Hill, Bsq. (“Counsel Hill”), -were afforded an

additional 45 days to comply witﬁ the mandates of the order which directed the-

defendant/estate to submit a

compliance is now at issue.

The defendant/estate ot

‘for an order, pursiaint to CPL

pr‘op‘erg accounting of rents, among- other things. Their-

3ss-m0§"es, (Seq. 30) for-an order, pursuantto CPLR § 3025,

granting leave to- amend the apswer. fA,ddit_i-o‘riaIly; the defendant/estate moves (Seq, 32)

R § 3025, holding plaintiff’s counsel, Bruce Reznick; Esq.

(“Counsel Reznick™), in contdmpt for failing to:comply with prior court-orders requiring,

an accounting of rents for 48
among other things. The defe
plaintiff Coloni McGlashan (¢
order, pursuant to CPLR § 22
(the #1/25/21 Order”) and the

For the reasons -set

defendant/estate’s First Count

) Hancock Street, Brooklyn, NY (the “subject property”™),
hdant/estate similarly moves (Seq. 33) for contempt against.
blaintiff’). Finally, deféndant/estate moves (S_e_qr_.' 34) for an
D1, to vacate and modify the January 25, 2021 Court order
10/25/23 Order. Plaintiff opposes these motiens.

forth below; Motion Seq. 28 is granted insofar as

erclaim for an accounting is stricken. Motion Seq. 30 (to

* Former named defendant Zachariafj McGlashan (“decedeit-defendant - Zachariah ‘McGlashan”), also- plaintiff's
father, died on Apgust 27, 2021, during}the pendency of this action. His-surviving spouse, Rosetta McGlashan (“Mrs.

McGlashan”) has been appointed Exec
{the*'defendant/estate™).

itor of the Zachariah McGlaslian's Estate, now substituted is'defendarit herein

2 of 21

RECEI VED NYSCEF; 0PLdora %A

Printed: 9/10/2024



mna B L

mscrmmnrden@d BI2D/24 nsp filed 8/21/2024 RECEI VED NYSCEF: Q94Jd04 2034

ameénd) is dénied. Mdtion Seqs. 32, 33 (for bontemp.t)'-, and 34 (to vacate and modify) are

" also all denied.

BACKGROUND

This is an. action. to. quiet 't.i.tlé to the subject property. Dora Rubie (“Rubie”),
plaintiff's grandmother, bequedthied thc ‘subjeét propetty to plaintiff pursuant to-a will dated
June 22,2005 (the “will”; NYSCEF :D(f)c. No. 1, ps. 55-62). Rubie subsequently transferred
the subject property to her so 1-,.dccc-é,f'ient#defendénr_Zadhar;iah McGlashan, eight weeks.
befOre- hér death on Marct} 30, 2015. Thcla transfer deé_,d is date'd February 2, 2015, and was
recorded in the City Register’s Ofﬁceé-'on August 21,2015 (id., ps. 57-58). Upon Rubie’s
death, the will was deemed valid and ;admi_tft"cd to probate her estate by order of the Kings
County Surrogate, dated May 24‘,_2‘0'138 (id., ps.-1524-1527). Plaimtiff aisé wés. appointed
Executor of Rubie’s estate-under this same order (id., ps. 36 and.54).

Prior to*hi-s_'appoinb11§m and 'uin"riélatc_d to hié duties as executor, plaintiff initidted
this action on ot‘_about_‘S'ept,enﬂbef 2\,‘-‘-2'0_15', allegiiig that when the deed was tr‘a_nsferfed‘,;
Rubie was in extremis,. suffering f'ro'x%l' the last stages of cancer and legally blind. Under
these cireumistances, plaintift’ -alleéjgeS' decedent-defendant Zacharidh Mc(ilashan
fraudulently induced Rubie to tranSfcr;th; subject property to him (id., ps.’36-38). Plaintiff
seeks a judgment declaring thg deed t.rans‘fér void ab ivitio. The defendant/estate denies |
the core allegations.of the complaint ,at;;]d secks an aceounting of rents'and a declaration that
it is the lawful owner of the subject pr’bperty_ (id., ps. 15-18).

: : Printed: 9/10/2024
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THE PARTIES’ CONTENTIONS
1. The Parties’ Contenltiois on. Moti'ofn, Seq. 28
A. Procedural History JRggard?f:g Motign Seq. 28

Plaintiff moved (Seq. 28) to stnke the answer based on the alleged faiigre‘-of the

defendant/estate to submit a proper accounting. This is not the-first such motion between

the partiss, with each having filed cheé‘r-a'l' prior motions alleging the other.had failed to

provide a proper.accounting. A review of relevarit dispesitive-orders on this issue is

necessary to framie the Court’s ana!ys'ié of Motion S&q. 28.

1. The 4/6/16 and 5/9/18 Grdqrs

On or-about October 23,12019, dcfcndantﬁesta(e-mdvéd (Seq.25) to modify an order

‘of the Court dated May 9, 2018 (the “5/9/ [8 Order™) which, in turn, had modified the.

Court’s Grder of April 6, 201% (the “4/6/16 Order®). The 4/6/16 Order addressed the
collection, dispensation, and afcounting of reiits. related to the: subject property. On -or
about December 4, 2019, plaintiff ¢ross-moved (Seq. 26) for an order to' compel Counsel

Hill to turn- over all rental income received and-to strike the defendant/estate’s answer for

failure to cmn__p"l_y_ with the. Court’s pr"ibr ;;)r.de,rs,. On February 26, 2020, the Court set the

miatter down for a hearing to bé held on May 6, 2020 “to determine whether defendant

Zachariah McGlashan should be held in contempt for-allegedly failing to comply with this.
Court's.order tc_)-.'turr'i over all rént money to priof counsel, Mr. Heslop, and to his current
counsel, Ms. Hill” (see Clerk’s|Minutés filed 3/3/20). After several adjournments, largely

due to Covid-19 restrictions but also due to Counsel Reznick’s technological "inaib'ili;'y to-

[* 4]
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conduct hearings:virtually by campute:r- and the Court’s inability to reach Counsel Hill for

séveral months, the matter w
Further attempts by the Court.t
unsuccessful. Consequently, t

2. The 1/25/21 Order

The Court finally modifi

i a_'djojurﬁed to Deccmber. 23, 20‘20 for oral arguments.
& moﬁéns (Segs. 25 and 26) were marked fully sub‘n_iitted._

ed the 5:/'5/18 Orderby jts order dgted January 25, 2021 (the

- ¢1/25/21 Ordet™; NYSCEF Dog. No. 3), theteby resolving Motion Seqgs. 25 and 26. Among

d_ircc_t'e;d the City of New York to make any and all rental

‘payments on behalf of ‘any tenant, then. o in the future. tesiding in ‘Unit #2; payable to

Counsel Rezniek — a change from the prior orders which had made the rent payable to

defendant/estate’s prior counsgl; Mr. Heslop. The erder also directed any future rents

received regarding Unit #2, wh

ethet or not-paid by the City of New York (i.e., paid by-the

tenant), to. be paid over 1o Counsel Reznick, Decedent-defendant Zachariah McGlashan

was directed to pay over tp Cq

uasel Reznick any reint he collected, and Counsel R‘ezn.iéik:

was to deposit ‘into his escrgw account any rents he received. Decedent-defendant

Zachariah M¢Glashan dlso wab difected to provide Counse] Hill with a list of all tenants

then currently residing in the ¢

tenant Jist-and tirn over all rent received by ‘her to Gounsel Reznick, within 30 days of

service of the order (id.).

3. The 10/25/23 Order|

Just over 60 days from ¢

ntry of the 1/25/21 Order, Counsel Reznick filed plaintiff's

Motion Seq. 28 on February 28, 2021, seeking an order striking the answer for

D reach§CounseI Hill priotito the oral argument date proved

ubject property. Finally, Counsel Hill was to provide the.

0PAEE/ZA2A
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defendant/estate’s alleged failure to provide an accounting or otherwise comply with the

1/25/21 Order (NYSCEF Doc: 1
that any such. failure was not
reason, related in part to dece
Doc. No. 23, ps. 1-8). In reply,
compliahce with any part of
MeGlashan was authorized, uf

personal obligatiofis (INYSCEF

No. 40-,;05. 1-8). The defendant/estate opposed, ¢onténdirig
villful and contumacious- and, in any event, was for good
den_t-de%feﬁdant Zach.ariah‘M'cGlashan’-.s illness (NYSCEF
plain‘t’iiff"!arguad' t:hc defendant/estate failed to demdnstrate
the, 1/25/2_1 Order or that decedent-defendant Zachariah
1der“,an;f- of the orders, to use the rental receipts for his

Doc. No, 40, ps, 54-58).

Oral argument on Motion Seq. 28 was conducted on June 16, 2021.. Subsequent to

the oral argument, the entire

decedent-defendant Zachariah ]

mait_enfv@as. stayed upon the August 27, 2021 death of

McGlashan. After somie-time, plaintiff moved (Séq. 29) to

vacate the stay and to amend the caption to reflect the Estate:of Zachariah McGlashan as

defendant. The Court granted

{NYSCEF Do¢. No: 43).. Thet

the motion (Seq. 29) by order dated October 11, 2023

¢after, the Court issued the 10/25/23 Order conditionally

resolving Motion Seq. 28, and stated:

“Accotdingly, the Couit grants plaintiff’s riotion to strike defendant’s
answer, unless within 45 days of service of this order with Notice of

Entry, Rosetta McGlashan, as Executet of Zachariah McGlashan,
deceased, fully complies with the Jan[,] Order. Failure to comply with
this_order will reslilt in deféndant’s answer being strickén_upon

submission by plain

iff of an_affidavit of non-compliance.” (NYSCEF

Doc. No: 44; emphasis supplied), :

As the 10/25/23 Ordet was bas{
required to comply with the Prq

received relative to the [subject

:d, in part; on the 1/25/21 Order, Counsel Hill also was
vision directing her to “turn over all rental income

property] to {Counsel Reznick]”.

Printed: 9/10/2024
6 of 21



ETLED._KINGS COUNTY CLERK 0872172024 11:52 AV

Wemﬁd 8/20/24 nsp filed 8/21/2024

VSR

B. The Parties Conteitt
Order

On Deceémber 30,2023,

(NYSCEF Doc. No. 49), dlleg

‘Counsel Hill had both failed to
- Couiisél Hitl didnot identity th
-an accounting of rent received

Zachariah McGlashan. and M

purportedly as-directed by the
such records was not requires
Counsel Hill did not have the 2

Iih opposition, Counsel

ions Régarding the Alfeged Breach of the 10/25/23

Counsel Reznick filed an Affirmation of Non-Compliance:

;
ing Mrs MecGlashan (acting for the defendant/estate) and
c"ompl;sé'wi'th the 1012-5l23-0tder. Counsel Reznick alleged.
bame éofth'e persorn from whom rentwas received; provide.
(_inc]udin’g that previously collec;ted‘ by decedent-defendant
rs. McGlashan) or produce unredacted hospita! records,
1/25/21 Order (though the Court hotes that productien: of
1 by the 1/25/21 order). Counsel Reznick also asserted

bthority to accept any rent payment for the subject property.

50) contending Counsel Reznick did not demonstrate how the defendant/estate failed to

comply, since no corroborating documentation was attached to his affirmation (4d. at par.

9,.11). Counsel Hill conten

decedent-defendant Zachariah

s neither the 1/25/21 nor the 10/25/23 orders required

McGlashan to identify the person from whom reht was

received, provide an 'accounfiqlg, or produce unredacted Hospital records. Ceunsel Hili

denied the 10/25/23 Order pref
at par. 10). She also asserts.
paid reat to Mrs. McGlashan,

him, or the dates of the allegex

-which,, in effect, shifts Mrs. Mg

Lented her from accepting rent for the subject property (id.

ounsel Reznick did not provide the names of tenants who

1 receipt of rental income by Mrs. McGlashan — a position

Glashan’s obligations under the otdérs to Counsel Reznick.

I NDEX NO. 11191/2015
RECEI VED NYSCEF: (@ged) oo

Hill filed an Affidavit of Compliance (NYSCEF Dog. No.

the amount of rént Mrs, McGlashan fziiled_ toturn over to '

Printed: 9/10/2024
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-entire balance of funds for ren

Nonetheless, Counsel. Hill ass

erts she has not “acéepted rent payments for the. subject.

premises” (id., at par, 10) and has “paid:over to the plaintiff’s counsel all rental income in

her possession for the estate of]Zachariah McGlashan (id., at par:13).

In a letter dated November 20, 2023 (NYSCEF Daoc. No. 42), relevant here, Counsel

Hill stated that a check in the

the Aftidavit of Compliance.?
an .,in_d'ivid_ﬁa_l —zilleg_ed]y known

McGlashan recejves checks fre

amount of $756 sent to Counsel Reznick, “represents the
| received in [het] escrow aca*;Ount"’ (id.), just-as alleged in
Counsel Hill provided the ﬁames- of the: tenants, except for
only to plaintiff. Finally, Counsel Hill confirmed that Mrs.

ym the City of New York “two to thrée tiines. each month?

andithat one tenant pays,'MfS; McGlashan direetly (id.). Ofall such funds received, Counse]

IL The Parties’ Contentions I

Hill stated Mrs. McGlashan WJuld.Wijthdraw saine and tender the funds to Counsel Rezriick

Regarding Motion Seq. 30

The deferidant/estate moves (Seq. 30) toamend the arswer to change some of the

admissions and denials to varig

sus paragraphs of the complaint-and to add new affirmative

defénses and counterclaims asgerting breach of fiduciary-duty, aiding and abetting breach

of fiduciary duty, unjust enri

defendant/estate asserts the pri

chment, and. conversion (NYSCEF Doc. Nos. 26). The

posed amendments are to prevent prejudice: or surprise to

plaintiff, patticulaily as it relates to allegations surrounding the mental and physical state

of Rubie when the deed transte

¥ The letterwas offered by Counsel Hill
31), then scheduled for January 6. 2024

r'to decedent-defendant Zacharia McGlashan was execited:

in oppt)si'ti'on ta Counsel Reznick’s reduést to adjourn Mation Seq. 30 (and

[* 8]
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Finally, the- defendant/estate proposes: facts challenging. Rubie’s eéxecution of thé will;

along with facts asserting Rubix

unexecuted willf"_

¢’s revised testamentary intent as reflected in a subsequent,

In opposition, plaintiff dontends the defendant/estate’s motion. to.amend the answer

was pre1natunc, since the Couy

answer.

HL.- The Parties’ Contentions
The defendant/estate me

§ 3025, holding Counsel Rezn

t had yet to decide plaintiff’s pending motion to strike the

Regarding the Contempt Motions (Seqs. 32 and 33)
yvies (Seqs. 32-and 33) foran order, pursuant t& CPLR

ick and plaintiff in contempt for. failing to comply with the

prior Court orders. Counsel H‘ill argues that with respect to Counse! Reziiick (Seq, 32), he,

among other thirigs, did not deposit rent checks he received intor his escrow account or

timely convert to e-filing as-or|
In ‘opposition, Counsel

escrow account.between Febry

in‘that he had believed his wifd,

his wife became il and ultimg

Reznick contends that when: thi

dered by the Court.

Reznick contends that his failure to deposit checks into his
h_ary 2022 -arid February 2023 was not intentional or willful
whao was responsible lfo'r such tasks, had done so. He states
tely passed, without havirig deposited. the checks.. Counsel

is issue came up in the course of the. htlgauon he searched

his files, found the checks; attempted to deposit them in March of 2024 but. by that tlme

¥ Initiat oral argument on. Motion Seq.

Rezhick weré present arid ready to prpceed. Counsel Reznick had served Gotnsel Hill with 2 hard copy of the

‘opposition papers via mail.on-or about [October 27, 2023. Such service wds deemed complete (CPLR-§ 2103[b][2] '

thfvaﬂer 94 NY2d’ 118, 123 [1999

D. Thereafter, thie opposition papers were filed in the' Motion Support Office

on November 6, 2023 but Couns_el.l-hll never filed a reply, Oral argument was further adjourried to February 28; 2024,

when Counsel Hill disclosed to the €qg
expired, thereby dffecting her- author:ty
the next.court ‘date,

30 was held on January 10, 2024, at which both Counsel Hill and Counsel

urt that-the préliminary letters appointing Mrs. McGlashan as Executor had.
to act on behalf of the defendant/estate. This issue was'to beresolved, before

I'NDEX NO. 11191/2015
RECEI VED NYSCEF:

(Bage0s b2
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the checks were stale and not
under cover lettet, d’lated March
(NYSCEF Doc. No. 89) and r¢g
receipt of the re-issued check;
escrow account.. Finally, Coun
that plaintiff is not in breach of

In reply, Counsel Hill

willfulhess” and that Counsel

accepted for de_pqs'it‘. Counsel Reznick states further that
19, 2024, he 're‘mr‘fled‘the checks to the City of New York
quested the:City of New York to reissue the-checks. Upoen
, Counsel Reznick states Hie will re-deposit them 4into his
sel Reziick asserts the case has been converted to-¢-file and
"any Court otders in this regard, |

argues contempt does n'ot‘ require a showing of “iitent or

Réznick: bas admitted he: did riot deposit the checks as

required, n'o.twi'thstanding: his gxplanation for not dpin_g so. Counsel Hill paints out that the

conversion {o e-filing was to

be ‘done by May 15, 2023, well before Counsel Reznick

completed the conversion on Deceinber 20, 2023, Counsel Hill argues that whether the

papers were served on her is
compliance under the orders.

aeccount for rents received is a

irrelevant t0a determination of Counsel Reznick's non-
Counsel Hill also argues that Counsel Reznick’s failure to

breaeh;"of his fiduciary duty which, in turn, has prejudiced

Mrs. McGlashan’s ability to fidfill her duties as Exeeutfor. Finally, Counsel Hill asserts

Mrs. MéGlashan has. fully ¢omplied with the 10/25/23 and 1/25721. orders. Mrs.

MeGlashan submits an affidav

it asserting, among other things; that she regularly sent rent

checks received by herito Coupsel Reznick for deposit.

‘As to plaintiff (Seq. 33)
rent recetved as required by th
oppeosition;. plaintiff contends

various court-orders. ‘In his g

, Counsel Hill argues that plainitiff ”zﬂsp failed to account for
& Court’s 3/14/18,3/6/19, 1/25/21 and 10/25/23 orders.. Tn
he long-age produced: an. accounting ';as required by the

ffirmation (NYSCEF Doc. No. 92); plaintiff poinfs to the.

10

Printed: 9/10/2024
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April 8, 2019 order of Justice

633)%, not cited by Counsel Hil|,

McGlashan to provide an ae

a‘cco_u'ntingg via his November
Nevertheless, plaintiff states dd
27) to compel an accounting,
However, plaintiff points out, 4
defendant -Zachatriah McGlash
plaintiff liie:a.d indeed produced 4

Defendant Zacharia

compliance with re

© 6, 2019 [and] for sa
has provided [thé ag

Colon (the “4/8/19 Order”; NY-SCEF Dee. No. 2, ps. 632-
‘which direct’éd both he-aﬁd decédént—de:fendant. Zachariah.
counting®. Plantiff asserts he. produced. the required
13, 2019 affidavit (NYSCEF Doc. No. 2, ps. 1578-1616).

cedent-défendant' Zachariah McGiashan again moved (Seq.

hlleging plaintiff had not complied with the 4/8/19 Order.

nd the record confirms, that Jus't.ice Colon denied decedent-
an’s motion by order dated. November 2'0,_ 2019, finding
in accounting.as directed. As the order:stated: |

h McGlashan having m('we(_i this court to compel

spect to orders dated April 8, 2019 and -September

fictions as prayed for is-denied as moot as plaintiff
counting] [arid] complied in full by affidavit sworn

t0. November 13,2

D19 by plaintiff” (NYSCEF Doc. No; 2, p. 1358;

emphasis supplied)

Finally,. plaintiff contends he
vpkeep of thesubject property
In reply, Counse] Hill

defendan(’s compliance and g

(1) joint bank account statement

rent checks and ‘plaintiffs p

3 The 4/8/ 19 Order reselved buth plai
mofions:to-compel, among other things
of the respective apartments-in their.cor

¢ Decedent-defendant Zachariah McGl
Anothérorder issued’ by Justice Colon o
‘documents:

has ex.p'en_ded $15,391.38 of his owii funds relating to the
(NYSCEF Doc. Nol.,9f7_.); |

submits: documents, which she alleges, aré both proof of
laintiff's non-comp’].i'a_nce, including, among other things:
its from Rubie and p‘la'intiff_'(appareritly to fshow-deposits.'of

crsonal use of those funds indicated by various debits;

ntifls (Seq. 16):and. decedent-defendant Zachariah McGlashar’s (Seq. 18)
.as follows: “(4) Parties shall prowde accounting of all income and expénses
trol by 5/14/19 for-deferidanit and by 6/8/19 by plaintiff.

ashan also had- previously méved (Seq. 23) to: compel plaintiff to account.
n September, 2019 resolved that motion directing plaintiffto provide various

11

[* 11]
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““March 7, 2019" and:is signed by Zack

dated March 7, 2019, C'd_.vering

she further .states that. she and

I'NDEX NO. 11191/2015
RECEI VED NYSCEF: Regeit? o2t

NYSCEF Doc. No. 108), {2} a document labeled. “Zachariah McGlashan Accounting”

the period Septeniber 2017 to. March 7, 2019 (NYSCEF

Doe. No. 110),7 and (3) an affjdavit from Mrs. McGlashan (NYSCEF Doc. No. 112), in

-which she denies the allegation {that she has failed to comply-with court orders and.in which

Counsel Hill have been sending rent checks to Counsel

Reznick. "‘Counsel Hill argies|these decuments prove compliance wjth the Courrt orders

and reriders Courisel Reznickls Affirmation of Non-Coinpliance, previously filed with

respect to-Seq. 28, false.

IV. The Parties® Conténtions Regarding the Motion fo Vacate and Modify (Seq. 34)

Defendant moves (Seq. [34) for an order; pursuant to CPLR §.2221, as the basis to

vacate and modify the 1/25/21 and. 10/25/23 orders in so far as striking certain language in

the 1/25/21 Order regarding Cqunsel Hill’s lack of communication with the Court, among’

other things, and deleting ‘some of the directives of the 10/25/23 Order with respect to

whom the City of New York was to pay rent arid granting leave to defendarit td _a‘me_nd'the

caption to state “Rosetta McGlashan in her capacity of Preliminary Executor of the Estate

of Zachariah McGlashat™ (dee NYSCEF Doc. No. 79 at sub-section (g) of the

“WHEREFGRE" claus€).

7 Thie Couirt obsérvies several discrepancjes in the purportéd aceounting submitted by Counsel Hill when compared
to-the eailier subimission of'this same acfounting, previously filed by Counse} Hill on Scptcmber 2, 2019 (NYSCEF
Doc. Na. 2, ps. 1078 — 1109:and Ex. C (wnth schedules) at ps, 1086 - 1 100). First, the prior.accounting on page 1

(id: at p, 1087) states:it is for the perlod ‘September‘2017 201% - Fcbruary 28,2019", while.the now submitted

vergion omits this pnnted reference and has the partial prinfed. and hand-written notation™‘September 11, 2017 -
March.7, 2019, Second, the.prior versipri at the signature page- (mf at p. 1090 has #n incomplete date 'Apnl ]
2019 and is unsigned, while the now S;mem version, striking out April, is'dated and partially hand-written

tah' McGlashan.
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Hill asserts-that the Court’s:sta

appeared using “technology”,

‘payable to Counsel Rezni':ck,’-

. motions from plaintiff secking

As to the 1/25/21 Order_..C‘ohunsel Hill argues-_shc fully explained to the Court “the.

circumstarices surrounding the

lack of coinmunication with the Court™ ds set forth in the

June 16,2021 transcript and that she was unaware of the ap;ﬁe‘arance'dates in 2020. Counsel

fement that the mattér was adjourned in part due to the fact:

.....

namely his telépho‘né to dial-in fe‘mo_t'el'y. Counsel Hill

argues: that Counsel Reznick dould have notified her of the upcoming motion dates, but

failed to do so, and.as such, th¢ -Court’s statements. attributed to her unfairly cast her “in a

negative and unprofessional light”. Counsel Hill also argues the Part: 70 Rules mandated

the Court to afford her (and her client) an opportunity to appear at oral argument which

was denied Wh'en‘ Motion Seq
appeared.

- Asto Vthe‘ 10/;'2:5/23 Orde
Mrs. McGlashan’s obligations.
to the tenants directing them: tq

the proyis’idﬁ's of the 10/025/2

Counsel Hill afgues the decret

payments to Counsel Reznick

5. 25 and 26 were marked submitted without her having

T, C-qunsel Hill argues that Céunéel Reznick has hampered
ns fidueiary of the estate when he sent a letter of attornnient:
make payments to Vh'i_m. Counsel Hill likewise argues that
3 Order, direéting the City of New York to make the rent
hamperts these ﬁduciarfy obligatiogié. For these reasons,
ai proVi_s'i'ohsj directing the (;Ety of New York to make rent

should be changed so thét"thé paymenis are made to Mrs.

MecGlashan, as'thic estate fiduciary. Counsel Hill also argues that the numerous “frivolous”

o strike the defendant/estate’s answer, should be prohibited

13
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discovery has been completed.

subsequent objectionsto the 1/3
-even if the motion-is considerd

that the Court overlooked or i}

whether the 1/25/21 and 10725

drgues that Counsel Rezrick h3

by the Court -going forward, 4

Plaintiff. opposes, <contg
modify”, is actually -an untim

defendant/estate’s unperfected

or 10/25/23 orders. Counsel R
for her non-appearances at the
suffer the-conseqqenccé of her.
M'c‘,GI'asﬂan as executor- shoul

rcg_arding Ms. McGlashan’s aut

s they are ‘based on discovery-related :matte':rs- for which

nding the ‘mot.ion', though styiéd as one to *vacate and
sly motion to reargue. Counsel Reznick argues that __th'e
appedl regarding the 1/25/21 order-acts as a waiver to dny
$/21 Otder. Counsel Reznick also argues thatin any event,
d as a mofion to'reargue, Counsel Hill has failed to show
isapprehéndéd any facts of lav when it'issued the 1/25/21
eznick contends that Counsel Hili*s attempt to blame him
Qourt dat;:'s, should be given “short shrift”, as she should
own default. He: ﬁlrt'her'contendé the appuointment .of Mrs;
i have no bearing on this Court’s erders, as any issues

hority are éu_ljrently being litigated in the Surrogate’s Court

(NYSCEF Doc. No. 100). Finallly, Counsel Reznick contends that any prohibifion against-

motien practice should be deni
tourse” and free to seek -any &
‘breached.

In reply, Counsel Hill

reargue: because it is not inter

failure to do so0 was designed

ed, as 4 party ‘should be “freeto chart their own litigation

ippropriate relief when it believes a court order has been

hrgues that the within motion is not identified as ‘one ‘to,
Lde,d_ to be such a motion, and that the. queéstion remains
23 orders should be “modified or vacated”: Counsel Hill
id a-duty 1o notity her. of upcoming court dates and that his

to’ gain-an unfair advantage. Counsel Hill argués that the:

14
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“Appearance Detail” for the ir

arguments. As. to why, the 10/

stant: case never indicated that certain dates were for-oral

R5/23 Ordet should be changed so that the rent:checks are

not sent tg Counse] Reznick, Counsel Hill argues ‘that his admission that he didi’'t déposit

the checks-when received,.is ev

and thus,. should be .removed

idence,that Counsel Reznick has mj'Smar_l‘aged rent proceeds

from this, fole. Finally, Counsel Hill urges the Court to

consider CPLR.§ 5015(a)(3), which permits a court which réndered a judgment or order to
relieve a party from it, upon sueh terms thdt may be just..

DISCUSSION.

L Motion Seq. 28

The patties have repeatedly contested the production of an accounting throughout
tﬁe pen.d'_ency‘ of this matter. While relevant, an accou1itin‘1g is not gérmane to the ‘seminal
question in this case -- ‘which lis whether the deed ﬁ"aﬁsfer-'beMeen‘ Rubie and decedent-
defendant.Zachariah MeGlashian was valid, or not. Yet, the Court.is confronted with the
‘procéduml_.his'tory documenting the. defendant/estate’s. long-standing failute to produce an
accourting, to which plaintiffiwas absolutely éntitled‘ ,(;'Zohar-_v LaRock, 185 AD3d 987,
991 [2d Dept 2020]; Laurenzapo v Laurenzano; 156 ADQ'd.fZV.")O, 430-431 [i‘d Dept 1989]).
In the tace of the deféndant/estate’s honcompliance, the record .s,ho_ws that plaintiff indeed
produced an adequate account ng as of Novcmb;r, I3, 2 019‘

Mindful of the procedu Lal posture in which Motion Seq,.28.was brought, the Court
conditionally struck the answer, but gave Mrs, McGléshan and Counsel Hill 45 days to
Coniply with the 10/25/23 Ordkr (with the compliance date being December 28,2023). As’

proof of compliance, Counsel Hill annexed the following checks to hc‘t Afﬁdayit:

15
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own argument in -f@h’is regard

1. A check. dated 114

“Bruce Reznick, H

NYSCEF Dec. No.

2. Abank check dated
to “Bruce Reznick™
(identified as “Nove
No. 53 ) and

3. A bank chieck dated
to “Bruce Reznick’
(identified as “Decd
No. 54).

The two estate checks; in and

9723 in the amount. of $756.00 madc payable to
sq.f’ (idéntified as “Aftorney Escrow Check™;

1 1/30/23 in the amount of $8,601.29 made payable

drawn froni *““The Estate of Zachariah McGlas[]*
mber 2023: Rent Received Check’; NYSCEF Doc.

12/29/23 in the-amount of $1,547.00 made payable

1 diatvn from “The Est'ate of Zachariah McGlas[]™

mber 2023 Rent Received Check”; NYSCEF Doc.

of themselves, are not.an accouiiting: Each furthe¥ raises

questions regarding the rent allegedly ‘collected for the referenced period (i.e:; November

20723.and December 2023), singe the checks do.not identify, in any detail, the source of the

funds. collected (Whethelf from the City of ‘New. York or from a teriant), the amounts

attributable to each, or .theudéte

questions for the same reasons

s of collection. The-escrow check for $756 amplifies these

The record refutes Counsel Hill's :argument, that rieither the 1/25/21 or 10/25/23

orders required her or Mrs. McGlashan to identify the tenant from whom rent was received

or that an accounting: was required, First, the identification of tenants was explicitly

required by the 5/9718 and 1/25/21 orders®. Indeed, Counsel Hill appears to undercuit her

Zachariah McGlashan indeed

¥ Thie 5/8/18.Order plainly. staies: “Th
counsel, wdi provide to plaintiff’s coun

L

a$ she .provided tenant information in the previously

teferenced letter'dated Novemper 20, 2023 (-'seé, supra p 8):. Second, decedent-defendant

acknowledged that .an accounting was necessary in this

defendant will provide his counsel with the fuIl naitie of the tenant, which,
sel”, “The 1/25/21 Order similarly stites: “T he-défeiidant shall provide his

coun-;cl with the names of all tenatits cu rrcntly Fesiding ih the subjett plemises .

16
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-action and demanded same as characterized b,y.th'e' “F'i.rsjt Counterclaim” (NYSCEF Doc.
No. 1 atps. 1 6-17). He-also hagl previously stipulated to provide:an aclcounting to Counsel
Reznick before August 16, 201.8-,_ but apparently nl,ever did so.(see Clerk’s Minutes filed
10/5/18). Finally, as previously discussed,. réciprocal accountings wereordered‘l‘ay Justice

Colon as of April 2019 tsee, skpia, p. 11). Counsel Hill's arguinents to the contrary are

therefore uniavailing. |
On bal‘ar-fce',_'when taking into account the compléte. record.on Motion Seq. 28, the

Court finds tﬁat Mrs. McGlashin and Couns¢l Hill have démonstrated some minimal

compliance with the.10/25/23 Drder, though having done so in piecemeal, haphazard, and

disjointed manner. Nonetheless, after over three years from the date of the ;1-/2'5/2'_1 Otder

(and nearly eight years from-the initial 4/6/16 O'r'(‘:'ler)',, the Court still does:not have a-clear

picture of how decedent-defendant Zachariah McG}aSham_M_rs. .McGla'shan of Couns;:l

Hill -m'afshalle‘d and used the rental funds colle¢ted by them and, firoreover, whether all
such funds have irideed been tymed over to Counsel Reznick, as repeatedly-ordered by the

Coutt. |

| Although the Court ir its prior order granted conditional striking of the
defendant/estate’s answer, upon review of the pleadings in this-action, the Court n.o'tc_:s that
the' subjéct accounting at issue relates directly only to the accounting requested by -the

defendant/estate in. the: First. Counterclaim. Moreover, the First Countefclaim is niot

,gefm'anc to resolving thevalidity of the deed transfer or adjudicating the defendant/estate’s

request for a judgment declaring the deed transfer void ub initio (Goldman v Cliticore 1,

17
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LLC, 149 AD3d 1042, 1044-10
117 AD3d 982, 984 [2d Dept 2

It is fecognized that.the

0147). *

TNOEX NO. 111917 2015

RECEI VED NYSCEF: [@%q¢ 982024

16 [2d Dept 2017]; Deutsche Bank Natl. Trust Co. v Joseph,

penalties listed in CPLR § 3126 “were not intended to be

exhbaustive™ and the “practice commentaries to CPLR 3126-encoirage the courts to ekercise

their ingenuity, and to devj

se sanctions as narrowly _tafioté_d as possible to the

cireumstances of the i_ridivi_jdu_a] case?” (DiDomenico v C&S Aéi‘omdﬁk Supplies, Inc., 252

AD2d 41, 49 [2d Dept: 1998]).
and- degree of the penalty to bg

v Jackson, 192 AD3d 813, 815

Further, the Court has: discretion to determine the “nature
imposed pursuant to CPLR 3126” (Nationstar Mige., LLC

1816 [2d Dept 2021]; Lucas v Stam, 147 AD3d 921,925 2d

dept 2017]). ‘There appears. t¢ have been some minimal efforf by the defendant/estate to

provide some record of amounts received by provision of ciecks to plaintiff's. counsel but

nonetheless, it appears there has never beén full compliance with ‘the Court’s orders. -

Striking the .F‘irst-,_Cﬁunter'c]aim- is an appropriate ‘sanction in response to ‘the

defendant/estate’s tepid compliance with the 10/25/23 Order.. A‘ccording]y, plaintiffs

motion (Seq. 28) is granted,

to the. extent of ‘striking the' First Counterclaim for an

accounting (Oliveri v Carter, 256 AD3d. 393, 394 24 Dépt 1998). -All :o‘the_r decretal

provisions of'the 1/25/21 Or.dTar,' as incorporated. into the. 10/25/23 Order, are otherwise

uphetd.
I1. Motion Seq. 30

The proposed amended
an improper, collateral challes

Dora Rubie: Such matters: sh

18 B

answer (NYSCEF Doc: No. 26) appeais to be no more than
1ge to 'pl'aint-'ifvf"s appointment as Exe_outor_of the Estate of

puld be adjud'icated,_'-i_n thé Surrogate’s Court, 1o the extent

[* 18]
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‘the delayed amendment (Civil

evidence of a defense such. as

they remain viable. In any gvent, the alleged facts and occurrerices set. forth by the

defendant/estate in the: proposed answer were known to decedent-defendant Zachariah

McGlashan 4t the time the initial answer was served. and.no excuse has beeh offered for

Serv. Empls., A‘gsn; v Cbz;n'gi’-of Nassau, 144 AD3d 1075,

1077 [2d Dept 2016]). Leave fo éinend. the-answer is therefore denied.

HI. Motion Segs. 32, 33 and 34

A. Civil Contenpt
"The aim of civil conter
ﬁlandafe’ or to compensate tha
Banks v Stanford, 159 AD3d |
59.NY.2d 574, 582-583 [1983]
be a lawful order of the coutt it

it mustappear with reasonable|

npt is to \éiﬁdica_tc':a party's righ‘t to the benefits of a judicial
t party for the interference by the contemnor" (Matier of
34, 140 [2d Dept 2018]; Matter of McCorniick v Axelrod,
). To:support a finding of ¢ivil corttempt, first, there. must
| effect clearly-expressing an unequivocal mandate. Second, |

certainty that the order has been disobeyed. Third, the party

to be held in contempt must hayve had knowledge of the covrt's order. Fourth, the violation

of the court’s ordet must be-shown to impede; impair, or prejudice the rights of another

party (Matter of McCormick, §9 NY2d at 582-583; Matter of Banks, 159 AD3d at 140).

The movant has the burden of proving contempt .by"c_léar and convinicing-evidence (Heffer

v Krebs, 196 AD3d 684, 685

showing, the burden shifts to

punish a party for ¢ivil contem

(id.).

[2d Dept 2021]). “"Once the niovant makes the required
the alleged contemnor te refiite ‘that showing, or to -offer
an inability to comply with the otder" (id). "A motion to

pt is addressed to the sound discretion of the motion ¢ourt”

19
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Motien chs. 32 and 3:

3 appear, in latge méasure, as untimely challenges to the:

Court’s adjudication of Motion Seqs. 28 and 30. Th any case, the defendant/estate did not

prove Counsel Reznick’s and|

plaintiff’s contempt by clear and convineing evidence,

having failed to show that the dtated defense fo-plaintiff's.quiet title action —that the deed

transfer from Rubie to d'e_c_:ed'ent-def‘cndantﬂZach ariéhMcGlashahwas valid — wasi-défea‘tcd,-

impaired, impeded or prejudiced by plaintifs and his counsel’s alleged breach of the.court

orders. Weie the Court persudded by the:defendant/estate’s submissions, which it is nof;

in.response, both plaintiff and 1
comipliance: Mrs. McGlashan
fiduciary duties as Executor ar

B. TheMotion to Vaca

iis counsél have tendered valid reasons forrany"a‘ilcgcdi-non’-
's arguments aIleging_ prejudice to her ability to fulfill her
= unavailing. Motion Seqs. 32-and 33 -are therefore-denied.

te and:Modify

Though styled a motidn to “vacate and modify”, Motion Seq. 34, in sum and

substance, seeks to reargue-Mation Seqs. 28 and 30, which addressed broadly whether the

partics had complied with the ¢

Court’s 1/25/21 and 10/25/23 orders. The defendant/cstate,

in fact, cités to the re-argumentgstatute (CPLR § 2221) as the statutory basis for the metion

(see-the Notice of Motion; NY.

SCEF Doe. No. 78). Inasmuch as CPLR §2221(d) requires

the filing of a motion to-reargue within thirty days from cntry of the offending order(s)

(here the 1/25/21 and 10/25/23 otders); Seq, 34 -is untimely, having been filed some three

years after entry of the 1/25/2

1 Order and some five r_ncmths a_fter- entry of the 10/25/23

Order. After duie considération of the record before it, the defendant/estate has failed.to

éstablish ‘that the Court. over

controlling principals of law t

looked ar misapprehen‘c‘fed- relgvant. facts or misapb_l_i‘ed

b warrant changing the prior erders (Hallett v City of New

20,
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York, 219 AD3d 809, 810 [2d Dept 2023]. Motion Seq. 34 masquerades as an untimely

motion to reargue and is therefore denied.

CONCLUSION

All arguments raised on the notions and _evidence submitted by the parties in 7
connection thereto have béen considered by the Coﬁrt, regardless of whether they are
specifically discussed herein._ Accordingjly, it is hereby |

ORDERED, that plaintiff's motion (Seq. 2'8)' to strike the defendant/estate’s
answer, is granfed only to the extent thé First Counterclaim for an accounting is hereby
stricken. The answer is otherwjse preserved, and it is. further |

ORDERED, that the defendant/estate’s cross-motion (Seq. 30) for leave to amend
the answer, is denied; and it is further |

ORDERED, that the defendant/estate’s fnot'ioﬁs (Seqs. 32, 33 and Seq. 34), are all
denied in every respect; and it is further

ORDERED, that within thirty (30) days from the entry of this order, Counsel-

Reznick shall provide the Courtjwith a written update regarding the status of the rent checks

returned to the City of New Yofk. . 2 OF
-‘__T-_;.-_' [
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_ mS
MD : | ] | B U3
4 «©
Motion Seq.# 2.8 30, 52, ..5"9'/ 3}1 _ = M
' e ]
ENTER & =
- 1S8.C.
HON. WAVNY TOUSSAINE
- 5.8.CY ‘
21
- Printed: $/10/2024
21 of 21

[* 21]



