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At !ill .IAS Term, Part 70 of the Supreme Court 
of the State of New York, held in and for the 
County of Kings, at the Courthouse, at 360 
Adams Street,, Brooklyn, New· York, on the 
XJ-'rhday of August, 2024 . 

. PRESENT: 
HON. WAVNY TOUSSAIN 

Ju tice .. 

COLONI MCGLASHAN, 

Plaintiff, 

-against-

ROSETTA MCGLASHAN,·a EXECUTOR 
of the ESTATE OF ZACHA AH MCGLASI-IAN, 
DECEASED, 

Defendant. 

The following papers number d 1 to read herein 
Notice of Motion/Order to S}1 w Cause/ 
and Affidavits (Affirinations) .nnexed 
Cross Motion and Affidavits ( ffirmation}Arinexed 
Answers/OpposingAffidavits (Affinnations) 

Reply Affiqaviis (Affirmation ) 

Affidavit (Affirmation) 
Qther Papers 

Index No,: 11191/2015 

D~CISION AND ORDER 

Papers Nu111ber<;~d 1 

24~29: 62-68; 69-77: 78"86 

See Clerk's Minutes \\There 
Referenced; 88-90: 91 ~97; 
96-101 

See Clerk'§ Minutes Where 
Referehced; 103~ I 06; 
107-112· 1 D~ns 

I In adpitionJ_o refer.encing the NY$C F Dqcket Numbers ticrein,·the Court-also refers to"lhc.minuteivofthe· Kings. 
County G!"erk for. certain docunrents .s bmitted· .before .this matter. was,fully ·e•filed, and· for which the-conversion 
uploads·folmffai NYSCEF o·oc:-Nos.. -~rid 2, max n'cit cpntain. Such references are dc·noted·a·s "Clerk's. Minute:s" 

.-and ·are identified by tiling date; 
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Upon the foFegoing pa ers~ .the· ·Co\lrt. i::; t~;ske4. With t1q~lly resolving plaintitrs 

mril'ion (S.e<i .. 2& ), which .seek, nn ·or~er, p1,tr.mant ro CPLR .§ 3126; striking tb_e .answ.e,.' 

Moti: S¢,j. 28 wa!l couditioit' g;ted b~ th~ C-0~ on Oc~ber 2s,_ 2~23 (tlie "I0/25/21 

Order ;,NYSCEF Doc, .No. ). HQWever, m lu;;u of mut'le.d1f}.tely .. sµ-~km.g ·t11.~ ai1swer, the 

defondant/estate; and it.s ¢piJ .s~l Rfra HilJ, ·Esq._ ("~0.tmse:;J Hilt'); ·w~re afforded an 

additional· · 4S d.?Y~ .to cqmp ·y w~t~ the .rr~?-1;1.dates of ·the ord·er which directed the• 

d~fend'ah1/estate to· submit a- proper/ accoUJ'.iting_ of' rents; among- oU.i~r ·things-.. Their· 

·Compli,mce is nQw .at issue. 

The.defep~iµit/estate··cr .- ss-mo)l'es. (Seq. 1q) for-an o.rd,er~ pursuant to CPLR § .3025., 

,grantini· Ieave fo. amend ·th~~ sw~r. :Addit,io'rially~ .the d_efendt_rp.tl~s:t~te moves (S.eq: J2) 

fqr an or~et,. pursuant to C:PL §' ~ois., holding plaintiff's counsel', Bruce Reznfok.;· :Esq. 

("Counsel ~ezrt.ick"), in cont1mpt for failing !o-:comply with prior court·.~rders requiring_ 

an accountm~ of rents for 48f Hancock Str.ee;t, Brqoklyrt, NY (the ~'s.u~Ject_prop¢.lfy'1), 

among other;·things'. The de(erdant/estate:.sim'll~t'ly·moves (Seq. 33} for cmntetript against 
. . 

pl~~ntj_ff Coloni McGlashan ('' lainti(f-').- -Finally,· defendant/estate m:oves. (S.eq: 3;4) .for-~n 

Qrder,.pursliant to CPLR.§ 22 .1, to yacate and ·modify th.e °January 25, ,2021. Court.·order 

(the: ,;1/25/2.1 Order~~) and the· l0/2.5/23 Order. Plajq.tiff opposes ~hes!-'.!. m.otfons. 

F·ot the reasons ·set forth below;, Motton Seq. 28 is, granted insofar . as. 

defendant/estate'·s FJrst Coun er.claim fc;>r .an accoµnting is .s~ic(ien. Mqtion Seq. 30 (tb· 

·1 Fonner named defendant ·.Zacharia McGlashan. {''decederit-:defenclaitt · Zachariah 'McGlashan")J iilso:µJaintifrs 
father, d_led.~n ·Aµgust21, 2()21.: durin the pendency offhis action. His-surviving-spouse, Rosetta McG!ashan (·'Mrs. 
r;.,tcGlas~an?):has·.beQr:i appoi_nted E.~cc tor of'the Zachariah McG!aslfan•'s Estate, ·now .!;°ubstituted as··defendartt herein 
(the ·"defenda.nt/e statti"j. · 

Page 2 of 21 

Printed: 9/10/2024 

[* 2]



FILED: KINGS COUNTY CLERK 08/21/2024 11:52 AM INDEX NO. 11191/2015

NYSCEF DOC. NO. 119 RECEIVED NYSCEF: 09/10/2024

3 of 21

11191/2015 Order dtd 8/20/24 nsp filed 8/21/202 

am¢nd) is denie<:i. Motion Se . 32, 3) (for ·coritemp.t)i and_ 34 (to vacate ancl modify).are 

, also all denied. 

BACKGROUND 

Th~s is an action to. q iet title tp the subj~ct property. Dora· Rubie ("RlJpie"), 

plaintiffs grandmO:thi;;:r, bequetthed th~ subject property to plaintiff pursuant to a will.dated 

. I • h~ne 22, 2005 (the ·'will"; NYSPEFDoc. No. 1, ps. 55-62). Rubie subsequently transferred 

the subject property to l\cr so~,. dm;hcni0 defend0nr .ZaCbai:iah McGlashan, .eight. weeks 

before her death on Match 30, ~015. ;h9 transfer de~d is dated february 2, 2015, and·-..yas 

recorded in the City Reg_ister' I Office:on August 21,.2015 (id., ps. 57~58). Upon.Rubie's 

death, the will vias. deemed va id and admitted to prob11te bet estate by order of'the Kings 

County Surrogate; dated M~y 4, 2018 (id.,;ps.-1524-1527). Plaintiff also was appointed 

Executor of Rubie"s estaJe untr this same order (id, ps. 36 and 54). 

. Prior to his appointme~ and uht:elat~4 to his dut,ies as executor, plaintiff initiated 

this acliori on or about S·epteibc;. z, 2015, ollegi\ig that:l"heh the deed was transferred, 

Rubie was in extremis,. sufferihg from the last st~ges of ·cane.er and legally blind. Under 

these circumstances, plaintjff allOge:s decedent-defendant Zach~iah Mcdlashan 

fn\udu1entlyinducedRubie to tansfer the subject property to him (id, ps. 36-38). Plaintiff 

seeics a-judgment declaring th~ deed transfer void ab i}iitio. The defendant/estate denies 

the core. allegations of the c01;n,laint and seeks an acco:unting ofrents and a declar~ti9n that 

it is the _lawful 0~1ner ofthe sti_ .~ect property {id., ps. 15-1'8). 
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I 

TH. PARTIES' CONTENTIONS 
' ' 

I. T.he Parties' Contentions otMoti+Seq. 28 

A·. Pro_cedural Hlstu.ry r~gar.dritg Motion . .Seq. 2_8. . 

:Pl~intiff.m:oved (.S~q, _2:~) to -Mr~e the a~swer:ba$ed on the ~liegeq fail~re_.of the 
1 

.d¢fendant/1;!state ~oc&ubmit a pr .Pe.r ac¢ounting. This ·j~ .not the--firs_t such motion :between· 
' 

the parties, with each having·fi ed sev~r-aI _prior i:notions a11~ging:-th.e 0ther-.had failed' to 
! 

p:rov.ide '1. proper:a,~pour:iting. . revi_e'Y o;rrelevartt di~positive 'Ofders <;1n thi~ is~ue is 

·neC~$s·~ry tq frartje•the c·0urt's· na)y~i~ pf M0tfon S·eq. 28'. 

On orabou(qc~obc::-r 23.. 2.019, 4ef'11;1d~tlestate,moved.(Seq.:2$) to modify:ql). order 

of ·{he Court d.ate<;i May 9~. 20 s· (the:·''S/9/l.8. Ord:er") ·which, in turn, had. mdd'ified the, 

CourCs· order of April 6~. 101 . (the ':'4/6/16 Order''). The 416116 Order ac;ldressed the_ 

co.11ection, dispensation, and a counting of ~iit~·- .rela(~t;i to th.e-. .- sµbjeyl property.. Qr:i ·or 

·about December 4, 2019;. plai . _iff.cr.o~·s-move<l (S'eq. 26)--for .an:0tder to··c01npel Counsel 

Hi'll ·~o tum· ◊ver ai_I rental 'inco e·- received and-to strike the defendant/estate-' s answer for 

failure .t.o con~ply w_ith the:. CQ rt's prior 1ord~rs. On febru~ ·2~. 202:0~ the. Cbµrt.·s_et.tti~ 

ma.tter qch-VQ for a he~ing t9 · '¢·he1c_1··on May 6I 202·0 "td determine wheth·er defendant 

Zachariah McG]ashan should· heid fr1 contempt for.aJ}egedly f~iHng to cpmply with this. 
: ' . . 

Court'; s. order to-tum ove_t all r nt mo~ey to pri~t ¢ounsel, Mr: Heidop,:and to his cus:rent 

.c·ounsei, Ms. Hii'i'' '(see;C.leik.'s Minutes· filed '3/3/20). After several .adjoumments, lar~ely· 

due: to Covid-19 te$tric~ipns b t __ -also ~l,lt; tQ Counsel ~eznick' ~ technological inabilify to-

4 
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c0.nduct hearings;virtually · by 
1
. mput~r- and.· th~. Court);_ ihabUity tq r~ac.h ,Cput1.s:el Hill for 

sev_~ral .months. the ttf!i.tter wf s ~~jo~rned to pec~m~er. i3.; 2020 fqr oral _-arguments. 

Further attempts by the Courtt~ re-ach!Counsel Hill prior-lo the oral argument date proved· 
I : -

unsuccessful. Consequently~ ti'~ motibns (Seqs._ 2~ an.d:26) we:r.~ in~rkeq fully s1,Lbrµ.itted, 

2; Th~ 1125/21 'Order 

: ... t~ . ' 

, _ The Court.finally 11'lX>d1 led the_ 5/9/18 .Order.by jj_~. order q~t~d January 25, 202'1 (the 

· '''l/2:S/21 .Ordef~; NYSCEF Dof No. 3), theteby-tesolving.Moti:01t Seqs. 25 and 26. Among 

.other ihings,th~ V25/2"1 Orcie~ d_irected the City of.New York to .mak~ any and.all r~ntal 

·payment,· On lieh,µ.f or-any tetant, t1ihn. nt in the future tOsiding_ irt Unit #2, .payabie to 

Counsel Re~iok - •: chll!lge frmnthe prior orders which had ~ade the rentpayalile to 

d~fen~aot/esq1t~'s ppo~ counsf 1~ Mr .. Heslpp. The 0rcj.er _;ilso directed ijny future rents 

received regarding Ontt #2. w~ether·o~ .not--paid by the.Ciey of:New York (i.e-:~paid by-the· 

tertant), to: be !"'fil over to cafsel Re~ick. Deoedent-de!Ondant Zi\cha,,iah McG1ashan 

w_as dir'~cted to pay over t9 c9unsel Rez_ntck any tei1t_he coliected, and· Counsel_ Reznick; 

W.fl.~ to deposi~ ·into ·h1s -esct~w ac~ount any rent~ ·he "received. Decedent.;.defendant 

Zachatjal\ M,.¢Glas\lan als.o. wa . ditect~ci·· to _provide Couns~l .Hill with a list of all tenants 

then curt.ently residing in the ubject property. F1nally •. Coun~~l Hill was to provide tbe. 

t~na·nt .. li~t-:,md tum over•iHl re l received by ·her to Counsel Rezni~k, \.V-ithin '30 days of 

service of the order. (id). 

3. T/i.e 10125/23 Order 

Just over 60 days from ntry of the 1/2-5/21 Order, Counsel Reznfok flled pl~intift"s 

Motion Seq. 28 on Februa 28, 20_2 l, seeki1i.g ai1 _order: . striking the answer for 

5 
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.defendant/estate's ~liege<;! faiJ e. t<;) p~ovid~-:an .ac;countini or .othenvise. ¢amply ,vith the 

l/2S/21 O.r~er (NYSC_EF Doc; o. 40t ps. 1-:8), The defendant/estate 9pp'osed,_ c0ntend1rtg 

that any such. failure was not iii tu} and contumacious. andl ·fo _any· ¢vent, was -for goo.d I ; . . 
-r:eason, r~lated in part to_ dec~rent-defendant Zachari~h · ~,1-cG laslJ,a:p '.s il,ln~ss- (NYSCE.F 

Dqc.No. 23, ps. l-8), In replyj plahitiff)ll"glJed tJie defendant/!;$.tafdailed to dem·ons(rate 

.cotnp_lfa:tice \vith 1,my part of 'he, 1/25/2.1 Order or that de;:c·edertt-def~ndant Zachariah 

M.cGlash:an was· authorized, u der··any of the .0rders1 to us~ the rental re.ceipts for his 

persoh'a1 9bligatio.tjs (~YSCEF Po~. 1'fo. 40,.ps1 .. 54-58). 

Oral.a:Fgument on.Moti Seq. 2S·was·-conducted.ori June: 16,_ 2_0.21... Subsequent to 

th~ oral argu1nerit, the- entire rn.~tt.er.: Was. ~tayed upon the Au~t 27, .2021 deatl;t of 
. . 

•decedent'-<lefendant za·chariah d}lashan. After .some:time~ pia'iritiffin:ovcd·(Seq: 29) to 

vacate the stay and.to -amend t e caption to .. r,eflect the··Estate.··of Zachariah McGlashan as 

d~fendant,. The, Court grante. the. motion (.Seq: _29) .by order dated October 11, 2023 

{NY~CEF .Poe. NO; 4,J ).· The e~fter,: the .Cour.Us~ued tJl-P . .l 0/25/2~ Order .cot:t:ditioriaUy 

resolving Motion Seq. 28,.and. tated: 

.HAccotdingJy, the, · urt g~ts plaintiff's motiori t-0·-·strike defendant's 
an·sw~r, .unless with n 45 da .s: of service:of-this ·orde.r with· Notice of 
Entry,. Rosett.~ M9 ·. lashan~ 8$ E~~putot of Za~hat'iah .tv.{c.Qlashan, 
deceased, fully .~~m lies.wiJh.the JanGJ.Ot.der. Fail~re to comply with 
this order will :res ·it in .defendant's answer bein stricken u on 
submission b · lain iff:ofan affidavito:fnon-col'n ·Hance::• (NYSCEF 
Doc. No. 44; empha ts supp.lied). 

As the 10/25/23' 0rd¢t was bas d, .in pl;lrt;. ontl1e l/25/2 l 0rqer; .Couilsel J-Iiil al~o wa·s 

required .to comply with the pr vision dfrecti'n$ her to ''turn ·ov·~r ·all .r~ntal lncome 

receiv¢drtlative-to the [subjec ,property} to [Couni,;el Reznick]". 
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B. Tli.e Parties Co11(eit: 01,s R~gardi11g the.Al!egecJ Breack·of tf,e-J0/2$/23" 
Order 

On Pecember-'30, '2023, .counst;,l R~znick 'tiled an Affirmation of N 0n-Co~pliance: 
. . . : I' . 

(NYSCEF. Ooc. No. 49), alleg ng Mr.~. McGlashan (~clin,g for the der~rid~,rg/e~tate) i.lnd 

'Gou~1sel_ Hill hatj. both failed.to c'oi;nplY;·with the 1 Q/2-i/23-Order. Counsel Reznick alleged. 

-Counsel Hil_l dtd ·not ideµtify tt.i :name pf the pI::rson from whom rent was receiV;ed-; provide-

-art a-cc·ounting or'rent r:eceived'~inc.Iudirig that previous!~, coilected· by d~·ed~nt--defendant 

.zac):lari&h McGlas_han. aiid M .s, McGlashan) or pfqduce unteda~~ed ·hospital · record$, 

purported~y _as-directed by the 1/25/21 Order (though the-C.ourt notes that production, of 

such records was not -require · by: the l/Z.5./2.1 order). -Coun_s~l Rezni.ck also ass~i:ted 

In opposition, Counsel .. m filecf.an Affidavit of .Compliance (NYSCEF Doe:. No~. 

50) contending Couns~I R~zn · k dfd ndt demons\r~t~ how the defen.4antl'3staJe failed to. 

~¢1riply.,_ s"in9e nq 9orro.b.or~tin . qocutn:entatiori was att.a¢htrd to hi_s :affi:rmatio_n. (id. _flt p~r. 

9~- 11). ·Counsel Hill conten· s neither the 1-/25/21 nor the ro/2'5/21 orders T.equired 

.recetved;, provide an -accounti g, or pr.oduce .u.nred~ct~d' hospital ~cord;s,. C0_uris~l Hill 

denied the_ l0/25/23 Order-i:;(e ented h~t from accepting_ rent "for the subjeet prope11:y (id. 

at par. l 0). She also -asserts. · · ounsel- Rezn.ick did .n0t provide. the. names often~nts who 

p~id r~rit .to M~~- McGl!}sh.~. (he aqiount qf,rent Mrs, McO-Iashan failed_ to·:tqr~ over to 

hiln, 0t t:he dates. of the aflage . receipt of.rental income by Mrs. M·cGlasha.r:i - a, position 

-which,, in-eff~t, shift!j ·M,rs._'M G.lasb.an' s _obligations under.the, orders to Coutisel Rezrick. 
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Nonetheless1 Counsel.Hill as.lrt, she.has ·riot "accepted rent pavmmts for the subject I . J - . 

·premises'' (id., at pat, 1:0) and lras "paid ovct to tl1e plaintiffs counsel ali rental .income in 

I . . . • 

. her possession for the estate ·a Zachariah McG lash an'? (id", at par: 13} 

In a letter.dated Novem er 20; 2023 (NYSCEF Doc. No. 42), relev_anthere, Couns~1 

Bill stated that a check in the a1no1,1nt of $756 s~nt to Counse.l Reznick, "represents the 

·entire bah;mc:e offunds for ren rec:eived in l11et] esGro\v accountn (id.), just as alleged in 
I_ 

the Affidavit of Complianc·e·.3 pounsel Hill provided the names of the: tenants, except for 

anjnpivid_ual allegedly known ~r1ly to plaintiff. Finally, Counsel·Hill confomedthat·Mrs_. 
. I 

McGlashan. rece_iVes -checks fr rn the City df New York "h.vo to three times each month'' 

and that one tenant pays,Mrs. cGlashan directly {id.). Of aH such _fµnos received, Counsel 

Hill stated Mrs. McGlashan w ld withdrm:\1 same ~nd tender the funds to Counsel Rezn1ck 

by check {id} 

jJ. Tile-Parties' Contentions egardi11g Motion Seq. 30 

The defendai1tfestate m v.es (Seq. 3.0) to·amend. the answer to change. some of the 

adrnissions and denials to vari us -paragraphs of the compiaint- and to .add new affirmative 

defenses and counte1\:laims as e1iing bl'each of fiduciary duty, aidhig and abetting breach 

of fiduciary duty, unj_ust end hment, and. conversi-on (NYSCEF Doc. Nos. 26). The; 

defr;ndanf/estate asse1is the pr posed .a·mendments are to prever1t pr~judice or surprise to 

plaintiff, parliculady as itrela es fo allegations surrounding the mental and physical state 

of.Rubie when the' de.ed ·transfe to decedent-de.fondant Zacharia, McOlashah was executed; . - . .. . . - - . .- . . , ' . 

r The letterwas offered by Cmmsel Hill in opj,os1tion to Counsel" Reznick-' s request to· adjpum ·Motion Seq. 30-(imd 
J l ), then scheduled for· Jn-nuary ·6,- 202·4: 
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Finally, the defendant/estat~ rqposes-. facts challenging Rubie''s execution of the WUl; . . l . . . . . . 

:~oe:::~t:d f:i;;,:sscrting Rubji~ '·s revised testamentary ir1tent as reflected- in a subsequent; 

In opposition, plaintiff. on tends the. defendant/estate's• motion to .amend the answ¢t 
I 

was prematur,c, since the Cou . had.ye_t to decide plaintif:fs pending motion to strike the 

answer. 

Ill The Parties' Conteiltii:ms Regarding the ContemptA1othms_ (Se.qs. 31 and3J) 

The_defendant/es.tate.m ves (Seqs."32and 33} for an order, ·pur~u.ant _to. CPLR 

§· 3025, holding Counsel Rezn ck and ·plaintiff iri contempt .for faHing_to comply with the 

prior Court orders. Counsel H 11 argues that ·wjth r~sp.ecth:i Counsel Rezriick (Seq. 32), he, 

:-among other thirtgs, did not · eposit i·ent· ·checks he received into his escrow account or 

timely conv·ert to e-filing as ·or ered by the Court. 

In opposition, Couns.el .. eznick contendsth<!l his failure to deposit checks into hii 

. . 

escrow aGc.ou:nt.between Febt ary 2022 and Febrm1ry2023 was riot intentional or willful 

in·thathe hcyd.belieyed his wit , \vho Was responsible for such tasks, had d9ne so. He states 

his wife becanu:: 'ill and "uJtim ely pa$s·ed, ,vithout having deposited the checks:. Cmmsel 

Rezrtickcontends that when: t is issue came up in the course of the litigation, he searched 

his files, found the checks; att inpted tQ. deposit them in March of2024,_ but.by that:time, 

' Initial oral argument on;Motfon Seq. 30 was he!!'.] on .January 10, J024, .. at which both Counsel Hi_ll and Counsel 
Reznick were pres~nt al}d -ready (o pr. ceed. .Goui:-isel_ Reznick hai;! served Counsel Hill .w.itli n hard copy of the 

·011position pa,pe.rs vi~ tllail .on -~r al;,out . _ctober 27, 2023' Sue~ service was dee·med ·complete (GPLR §~ 2103(b ][2]; · 
Kih/v Pf rifler, 94 NYl°d .I 18, 123 [ i.99· ]). Thereafter; the opposition pil.pers w.ere filed .in the·Motkirt. Support Office 
qn Nqvemb~r 6, 2oi3 bui. Counse I Hill evei: filed a rep IY- Oral argument w·as further adj oumed to February 28; .zo24; 
when Counsel Hill .disclosed to th"e C ur't .that· the preliil'l"iriafy letters appointing Mrs. McGlashan as. ExccuJo~ .had . 
. expir~d, thereby affecting her aut_hm:ity to act oil behalf of the defendant/estate. Thi~ is·sue was .. to be re_s91_v~d.beJore . 
. the next.cour't·dai:e, ·· · · 

9 

Page 9 of 21 

Printed: 9/1 0/2024 
[* 9]



FILED: KINGS COUNTY CLERK 08/21/2024 11:52 AM INDEX NO. 11191/2015

NYSCEF DOC. NO. 119 RECEIVED NYSCEF: 09/10/2024

10 of 21

11191/2015 Order dtd 8/20/24 nsp filed 8/21/202 

the;; ~h~c}{s w:~re stale· a114· not accept~d for dq,qsit_. Gounsel Reznick states further. tbat 

ti_n4er cover le~~t, d·ate~ Marc '19, 2024,.he returned the checks :to the City of New York 

(NYSCEF Doc. Ncr. 89) and .r,que.sted the·,Cicy of New York tq reissue: tl:ie·-ch.ecks . .Up~n: 

receipt of the re-jssued checlc"f' Courisel}lyznick states ~e will re .. deposit them in:td' his 

£sCroW ~~t- F~-•lly, CoQtei Rozriick asse)1S.the ~se has beeh converted te-e-fileand 

that plainttff1s not m brea,ch o}any Cou:rtorders m this regard. . . . I . -
In ·reply, Counsel Hill pr_gu~s 9ontempt ~oes not r~q:t:J.ir~ a. showing of "intent ot 

I 

willfulness"· an_d that Co\ln·se Rezni·ck- h·as admitted- he:_ did not deposit the checks as 

required, no.twhhstandin$_ ·his. p.lan!ltion for- not dpin~ s9, Counsel Hill points out that the 

.conversidp to .e-filirig w_a_s: to. be ·clo11¢ -~y ·May '5, 202), \vei.i ·before o·oµnsef lleznic'k 

.coinpl~ted the conversion on · ecember 20_, ·2:023. Counsel 'fI-iH argues that whether the 

papers were served .on her is irrelevant to· a defonninatio.n of Counsel. Reznick's non­

compli:;lllce under the. orders. Coµnsel Hill al'so. ar.gu~s·that Co_q.nsel Rezni9k's f&ilure·to 
. . 

a~qourit for rents recei_v.e4-is a breach:0f his fid'u'ciafy·duty which,. in turn, has prejudiced 

.M·rs. McGlasha:r{'s· abilHy·to· l:fill her 'duties as Executor. Finally~ ·counsel Hill asserts 

Mrs·. McGlashail has, ful~y mplied with ·the i0/25/23- and .il2Sti"l- orders. Mrs-. 

·McGJash,~.n subi;nits ~n -affid,l it asst;rl'ihg, aµ1Q_ng otft¢r thingsi .1Jiat_ s~·e regulariy sen~ rent 

·cJ1ecks received-by her'to Cou sel Reznick for .dep.osii. 

_ As· to. pla_intiff (S .. eq. 3~- , Co~~1s,el HjU ~gu~s that:piairt~iff"ais9 failed. t~ account for 

opposition;; plaintiff contends he lon&-ago .Produced: an. a~counting ,as r~quired l?y th.e 

various·cotirt-·(?"rder~. In his· ffj.~ation (NYSCEF Doc; No. 9-2)~ plaintiff points t_o the. 
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I. 
! 

April 8, 2019 oi;der of Justice polon (the •'4/8ft9 Orde_r"; .NY:SCEF D~c. No. 2, ps. 632-

633)5, not.cite.d by Counsel HilJ,\vhich directed.both he ai1d decedent-defendant.Zachariah 

I 
McGlashan '.o prov.idc an •rounting6. Pl,fo1tiff asserjs he produced the required 

accountmg via his November 113, 2019 affiday1t (NYSCEF Doc. No. 2, ps. 15 78-1616). 

Neve:rt.heless, plaintiff states d~ceqent-defendantZachariah McGlashan .;tgain moved (Seq. 

I . . 
27) to compel an accounting, plleging plaintiffhad not complied with the 4/8/l9 Order. 

! 
Bowever1 plaintiff points out, ~nd the record confirms, that Justice Colon denied de,cedcnt-

1 • 

defendant .Zachariah McGlas~an'.S motion by oi·der. dakd Novembei" 20, 2019, finding 

p lltitltiff had indeed p roduccd in accounting. as d irectcd. As the• order• stated: 

Defendant Zachari h McGlas.han hf;lving move4 _this court to compel 
c<;>mpliance \Yith re pe:ct to orders qated April ~·~ 2019 arid September 
6, 2019 [and} for s hctions as prayed for 1s denied .as muot as plaintiff 
has rovided the a countin ·· and com lied in full b ' affidavit sworn 
to. November 13 2 i9 by plaintiff' (NYSCEF Doc. No: 2, p. 1558; 
emphasis supplied) 

Finally,. plaintiff contends he· as. expended $15,3,9 l.3 8 of his o,vh funds relating to the 

:Lipkc.cp of the·subjectproperty (NYSCEF Doc. No. 91}. 

In reply; Counsel i-Iill submits. documents, -which she alleges, are both proof of 

defendant's comJ')liance and laintiffs non-comphance, including, an19ng other things: 

( 1) joint b.ink accoµnt statetne ts froin Rubie and pl~fotifr(apparently to show deposits bf 

rent checks and :plaintiff's p rst>rial use of those :funds 1ndicated by various debits; 

:; The Mati9 Order r~s9lve~ bu.th p!a" tfff's (Seq .. 16) ,and. decedeJJt'-d<?fcndant Zach~riah McGlashari's ·cseq_ 1:8) 
mqn"ons::to·<;o111pel,.among other things as fo\iow~: ''{if) Pwtie~:S:ha11 provide·accouniing of-nil income and expenses 
ofth_c r~~pcctiv,e l!-Pflrfn'.lents-in \hekco _ trol.by 5/l<J/19 for·defcridan't arid bf 6/8119'by plaintiff': 

6 Deccdent.:.defon~aiit Zachariah McGI sh"an also had previously-·tni'ived ·(Seq. 23) to· .compd plainHff to account;. 
Anothfrbrdcr isilu~d'byJustice-Colon o Septeinber6, 2019:reso]:,.,ed that molioh d·irecting pliiil"!tiffto provide ~arious 
"documents, . . . . 
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.NYSCEF Doc. No. 10:8).,_ {2) I document labeled. ·"Za.ch~dah M.cOl~sfom A_ccoUT:iting'' 

dat(;d Mai¢f1. 7; 2019, coyerin t(:le period Sept~nib.er 2017 to. .. March 7, 2019 (NYSCEF . . 

·.Doc, No.- l i.o,/ and (l) :a.it af: · davit 'rroni Mrs. McGlashan (NYSCEF Docf. No. I·i2)~ in 

·which.she denies the.allegation hat sh.e has failed to comply-with court orders and.hlwh_i~h 

sh~ .further -~tates .t\lat. she an... COUf;lseJ Hill h11ve· .been sending feqt che¢ks (0 Counsel . . 

Rezni~f(: ·com~s¢J I:Jill ·argµes these 40~umegts proye· compliance \~ith the -Cqutt orders 

and renders Courtsd Reznick Affimiation ·of Non-Cotn.pliance,. previouslr filed with 

respect to-$:etj. :Z8,.fals.~.-

TV. Tile Ptirt!es" Contei1tio1is- egardi1~g-tl,e·:Motio11 to Vacate and Modify (Seq. 34) 

Defendant moves (Seq. 34) ·ror-an .. order;.pursuan('~o CP.LR § . .222'1, as the bas-is to 

v~cate and ·mqdify the. lf.25/2.1 nd,.10/25/23. orders 'frt so far as··.strikfng certain_ languMe tn 

the r/25/21 Ord~t regarding C unsei Hilt's lack of c·0mrnurt1catfon wfrh the Court:, among 

·other :things,- and deleti:"~ ·s01 e of the directives .of the. 10/25/23 .Qrcfer with respect to 

whom the C~ty ofN.ew Yotk. sto_-pay r.ent ari,d.gran.ting Ieave;to de}fen~arttto .amend.the 

caption to state "Ro·~e_tta.M:cGl sha~ in her-capacity of Preliminary Executor of-the Estate 

_of Zachariah ·McGlasijart"· (~ ~e NYSCEF Doc. No. 79 at sub-,sectfon (g) of the 

:"WI-IEREFORE'' clause). 

7 The Cotirtobseryes s~yera'I discrepah'~ es iil .. the pu_rportM a:ccoun~ing su~mitted by Ci;iunse.l }Iill wben cqmpared 
Jo·the ·earlier sub·rnissi<ih of.this same a¢ ounti11g,prev.iqus1y: filed by-Couns~.1 Hill on_.Sepiemb1,r.i. ·~~19·(NY.SCE'f 
D:oc; No. J, ps.1018 - ·11.(19:and Ex. C ( :vidut;hedules) at p~. 10'8~ - l 1'90). first, the.pdor .. accoµn(ing or.i.page I 
·(id at p, ·1087) states:'[t. il? f9.r: the.peri.od '.~·cµJem_b!lf ';2~17, 20 I~- -·:Fcb"!'Uar.y :is, -.~0191', wh'ile_the now sub mitred 
".e~ion .. o~ifs th:i~ printed reference and' a~ -(he parfia_l .printed.and han~-writi:en ·nota~ion''1Scptem ber 1 I, 2017"­
Maf!:h .7, 20f9". Second, ifie.p"rior versi Ti nt:the signature page (iii. at p .. 10'90)'h:as a:n incomplete date '"Apr.ii [ ·] 
2019;; lind is unsigried, while the n·ow ·!f bmitted'.versi'on,.. striking. out April, i!i-'-dated· and partially hand-wtittery 

'"Mar.ch 7, 2019" and:ili s_lgned·by,,Za'cli ·ah',McGlaslui.n. · 
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.As to the 1/25/21 Order Coµnsel H.ill argues.she fully explained to the Court "the 

circum'statices sµrrourt.di11g the lack of communication with. the Court'1 as set forth in the 

June 16, 2021 transcript and th31 she was unaware of the appearance dates:in 2020. Counsel 
I . 

Hill asserts that th_e Court's statement that· the matter was adj oumed in part due tb the. fact· 

Courts~! Rezilick lacked the ~utbority to appear viriually is "inaccurate'' since ·he has 

appeared using ·'t~c}molo~f',Jnamciy his, telephone to di~l,i·n· ;errwtely. counsel Hill 

argues that Counsel Reznick. ould have notified her of the upcommg motion dates, but 
. . . 

failed to do so, and as ·such, th~·Court~~ statenients attributed to l~er J,mfairly C<ist her "in a 
I 

negative and unprofess1onal li,.ht". Counsel Hill also argues the Part 70 Rules mandated 

the C9urt to afford her (and htr client) an opportunity to appear at .oral argument which 

was denied ,vhen: Motion Se L 25 and 26 were marked .st1bmitted without her .having 

appeared. 

. As to the l 0/25/23 Ord r, Counsel Hill argues that Counsel Reznick has.hampered 

Mrs. M<;Glashan's obligations s fiducia.ry of the estate when he sent.a letter of attonunent 

to the tenants directing them t make payments to him. Counsel Hill likewise argues that 

the provis.ions of the 10/025/2 Order, directing the City of New York to make the rent 

payable to Counsel Reznick, hampers these fiduciary obligat101is. For" these reasons, 

Counsel Hill argues the decret I provisions drrecting the City of New York to make ·rent 
' 

payments to Counsel Reznick should be ·changed so that the paym.ent~ a.re. made to .Mrs. 

McGlashan, ·~~ 'the estate :6,duc · ry. Counsel Hill also argues that the numerous 1'frivolous" 

. inotions. from plaintiff seeking: ·o strike the def~n.dant/estat¥' s a~s~er, shcmld be prohibited 

13 
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by the .Col.lii -goi1;1g forward, s. they a;re :based o~' di$cov~ry'"relate.el ,m/}tters· for Which 

·(lis¢ovecy ha,s·.been completed. 

·p1aintiff. opposes; ··con· ding_ .the motion., thougJi styled ~s- one to ~tvaQate and 

modify'\ is' .actually ·an .u,ntim ly motion .tp ·i;.eargµi;:. .Cc;lUn~e~ R¢z~iclc _argu¢s- that t}:l·e 

de:fepdant/~stat~·s. m1perfect~ ~pp·€al regardin:gJl,i.e_ 1/2.S/21 order·acts:a~ a ,~a-~ver to· ~ny 

. . I.. . .. . . 
;s·upsequei1t ob.ie~tion$·to tl;le l/~.5/21 Otd~t.- CounseJ, Reznick also argues tnatin ~y· event, . I . . . 
~Ven if the ,notit>~ is consider. ~ a ~otion to reargue, Counsel HI~ ~· failed l() Show 

.th~t the Court overlo_ok~d ~r __ 1.$apprel;i~n.ded ·1,u~y facts or fa~ whe~ 1t issued t~e 1/25/2} 

or 10/25/23 .orders· .. Counsel : eznick contends that Counsel Hilt·s ait~:mpt to·bfame him 

for h,er. non:.appearanc~s at th 90urt dat~s sh.mild b~· given ·••sJ-iort ;shrift':, ~s· she sboµ1d 

:suffetthe·cgnsequertces of her. wn·qefault._ I-ie:·further·contends the appointmeti:t.ofMrs: 

McGiashan ·as executor· shout have .no bearing on this Courfs orders, as any issues 

r~g_arding Ms. McGlasharr;s au_ hor.ity a.re cµq:ently b(}ing litigated in the.:Sµn.-Qgat({s Court 

(NYSCEF Doc. No- 1.'QO):. Fin· ly., Goutrs~l Rezni'ck contend~ tha~ any p:rohibitiori ~gainst· 

motion ptactice::should be d'ert ed, as a-party ·'shouid be ... free-to chart their own liti~ation 

cou·r,se" and free. to ~eek -any ppt(!priate •relief whert it believes· a eourt order has been 

·J,reached .. 

lri ·reply, Counsel ·Hill rgues that the withi.n .motiQri :is not identified as ·one 'to. 

reargue- because) i_t ·,s not _'inte de;<i ttr be .su¢n ;i. motion, arid that the .. qµest_io·n remains 

:whether th~ l /25/21 · and 10/25 23 order$ shoulij ~e ''m(ldified or v'acated'l: Counsel Hill 

-argues that Counsel Reznick h d a-d·uty. to:n•otily.-her ofup,comin;g court dates andth~t his 

failtir.e· to do_ so w:4s _design~d · er ga:iri--~11 unf~it advantage, Couqs~l H.fii ar;gues that the· 
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"App·. earance Detail" for the ir stant case never hidkatcd that certait1 dates were for .oral I - - - . 

arguments; As- to why, the 10/~5(23 Qrdet should be changed so that the rent checks are 
. I 

1101 sent to. Copnsd Reznick, 9ounsel Hill argues that his admission that h~ didn't depos,it 

the checks-when received,-is e\iidence that.Counsel Reznick bas niismanageci rent proceeds 

and thus, should be .removed !fro:in thi~{ t:ole. Finally; -Counsel Hill urg·es the Court to­

consider CPLR, § 5015 (a)( 3 ), 1·hich i,em,its a coµrt which tendered a judgm cl\t or order lo 

relieve a party froin it, upon s ·_- 1ch terrns that may be-just ... 

DISCUSSION. 

I. 1l'Joti'o/1 Seq. 28 

The paiiies have repea dly contested the production of an accounting throughout 

the penciency ofthis matter. .hi!~ relevant, al). acc9unti1\g is notgetmane to the -seminal 

question in this case -~ \vhieh is whether the deed ti•an:sfer·between Rubie and decedent­

defendanCZachatiah McG lash n was valid, or not. Yet, the Court. js ·.Gonfronted with the 

procedural history do.cumenti the.defenc;lant/estafo'slohg-$tflndirtg failure toproduce ari 

accounting~ to which plahitiff was ab~olutely entitled (Zahar y LaRock, 185 AD3d 987, 

991 [2d Dept 2_020]; Laur~nza 10 v Laurenzano; 156 AD2d430, 430:..4-Jl [2d Dept 19891). 

111 the face' of the defondailt/es ate' s noncompliance, the record shows that plaintiff indeed. 

produced an_ adequate account ng as of November 13, 2019. 

Mindful ofthe proccdu al posture in " 7hich Motion Seq .. 28 was brought, the Court 

c_onditiomtlly--struck the Q.nsw r; btit gave ·Mrs. Iy[eGlashan and Counsel Hill 45 days to 

copi.ply ~'.i~h the 10/2 Si23 Ord r {with ·the comp 1 ian.ce date being Dec.ember 28, .202.3 ). _As· 

:proof of compliance,. Counsel : ill annexeµ the :following c~ecks to het Affidayit: 
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1. A check dated 1 if. /23 .in the amount. of $756.00 inadc _payable to 
"Bruce Reznick, sq." (identified as "Attorney Escrow Check"; 
NYSCEF Doc. No. 2); 

2. A bank check dated I 1 /J0/23 in the amount of $8,60"1 .29 made payable 
to "Bruce Reznick' drav-m from" 1'The Estate of Zachariah McGlas[]'' 
(identified :as ''Nov mbe1, 2021 Rent Received Chcck,'1; NYSCEF Doc. 
No . .53) and 

3. A bank check dated 12/29/23 in the amount of$1,547.00 made pay.able 
to "Bruce Rez11ick' drawn frorh '1The Estate of Za¢hariah McGlasff' 
(identified as '1Dec mber 2023 Rent Received Check''; NYSCEF Doc. 
No.54). 

The two estate checks; 'in and of themselves, are not an accot,1hting:. Each further raises 

questions regarding the rent al egedty collected for the :referenced period (i.e., November 

2023-and December_2023)_, si!1 e the checks do:not ideniify, in any detail, the source·ofthe 

funds. collecied (,vb.ether fi:01 Jhe Cify of New York or .from a tenant), the amounts 

attributable to each, or the dat s ofcbllection. The-escrow check for $756"amplifies these 

questions for the same. reasons 

The r~cord refutes Co nsel Hill's argument that rt either the l /25/21 or i 0/25/23 

ordets .requit:ed her or Mts. Mc lashan to identify the tenant from whom rent was received 

or that an accounting was re uired, First, the identification of tenants ·was explicitly 

required by the 5/9/ 18 and 1/2 · /21 orders8• Indeed, Coui1sel Hill appears to lllldercli.t .bet 

own argument in this regar , a_s she provided tenant infonnation in the previously 

teferencedletter.dated Novem et 20, 2023 (see, supra p .. 8} Second, decedeut-defendanJ 

.Zac-hariah McG1ashan indee4 a_cknqwledged th~t :~ accounting was necessary :in this 

~ The; ~/8/18 .. 0rder plainly. state~.: "1'h def't:n9~T!t will provide his couns'el with the full name of t~c .t~nant,. which, 
counsci"wiii provide to plaintiff's- cou sel", ·'.The l /2:S/21 ·order similarly .states·: "The·.defendanl shall __ 'provide."hii,• 
counsel ,;ith.the names of all tenants C rrenUr i-esiding·iit the sul,jc':_ct"pi·e1Tlisea· ..... '.',. 
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,a_ction and_d~manded sanw ~s fharircte_riz¢d by the "Fir$t Countercla.i:m'' (NYSCEF Doc. 

·No: l. a,t:ps. 16-17). 'lfe:ali;o ha¥ previously:stipuiated to provide-an ac.counting ~o Couns.el. 
! 

Reznick before A~gust 16; 20~8. but apparently n.ever dic;l 0sp,_(see Clerk's MimJtes·fcled 

1 0/ 5/ l 8). Finally, 3$ pre.vloustr discussed;. r0¢ipcocat ac;co,untin_gs \Vere. otdored .bY Ju~tiCC 

Colon ~-s of Apfn 2019 (se~, ~ rpi-a, p. 1.1:). Coun$el iim is arguments to 'the ·contrary are. 

therefore· una vai li11g. 

' 
()n_ balance~. When taki1 ·1nto account the complete. _re9ord,.o_n Mod oil ,S~·q. 28, th.e 

Cou,r,t fip.ds_ that Mrs. McGlafhart and Qouns.el Hill have· demonstrated s·ome minimal. 

compHancti- with.the. i 0i25/23 rder1 though having done &O in pie~emeal, hap,)ia,zard,, an,d 

disjointeq. manner. Nonethele s, •after·ov1;:r thtee ye.ar$ ftom the. qc,tte- ofth~ 'l/2-S/2_ 1 Otder 

(and ilec)riy dght years froin-1 e initial_ '4/6/f-6 Order),. the Court •still:does··.not have ~•·clear 

pfoture ,of how decedent-defe dant .Zaehariah McGlash.an~ .M:rs .. McOI.~shart or Counsel 

Htll ·marshalled atJ.d used· the ent11I fuhq.s c_ol!ected by them .and;, l'imteovcr, ·'khel:her all 

sµch funds have i:ri.deed been t med-over to Counsel Rez1iickj as repeatedly•ordered by the 

Court. 

Al~hough the· Court ri 'its _prior order' ~ranted conciit1onal str.ikin~ of the 

-defendant/estate's answ~r. ·up. -rev,iew of the ple~dings in. thfs·actibrh the Co~rt not~s that 

the ~ubj¢ct acc;Oµhting· at is~ .. relates ·directly -oniy to the. accounting requested ·by ·the 

·defendant/estate in the·. First. Cot,mterclaim. _Moreover:, the Fjrst Countefclatm is not . . . ' . . 

germane fo resolvitig the valid ty of the deed transfer or adjudicating the defendant/es;tate's 

request for a judgment declar ng_the deed transfer void a:b initio {Goldman v Citicorr I, 
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LLCi 149 A03 d l.042, l.044~ 1-0 6 [2d Dept201 7J; Dezdsche B.ank Natl. Trust Co. v Jost!ph, 

117 AP3d 982,984 [2.4 Dept ~014]), 
. ! 

It _is rccogn"ized thattb~ penalties listed in CPLR § 3126_ ''were_ not intend~d to be. 
I -

exhaustive'1 and the "~ractice ~f mmentariesto CPLR 3_126 ericoutage the courts to ex~roi_se 

their ingenuity, and to dev:{se sanctions as narrowly _ tailpred a$ possible to the 

circumstances of the individuj cas~;' (DiDomenicov C&S Aetomatfk-Supplies, lite., 252 

AD2d 4 L 49 _[2d Dept 1998]). Futther, the Court has discretion to d.etermine the ''nature 

and degree of the penalty to b imposed plir$Uant tQ CPLRJ 126" (Nationstar lvftge-.• LLC 

vJacksdn, l92AD3d813, 81_5 8J6-[2dDept2021];LucasvStam, 147 AD3'd921,925.'[°2d 

dept 2017]), There appears. t have b_een some minimal effort by, the defendant/estate to 

provide some recor4 of ainou s received by PrPvision ofchecks to plaintltr's counsel but 

nonetheless, it appears lher:e las never be1fa full complia11ce ,vith the Court's orders. -

Striking the. First _ Counter aim is ai1 appropdate sanction in -response to the 

defendant/estate's tepid com ianc_e with the 10i25/23 Or;der.. Accordirigly, piain:tiffs 

motion (Seq, 28) is granted, fo the. extent of striking the First Counterclaim for at1. 

accounhng (Olii:eri v Carter, 56 AD.3d 39\ 394 °[2d Dept 1998]). ·All other decretai 

provisions ofth.e l/25/21 Or r; as incorporated. into the .I 0/25/23 Order, are othenvise 

upheld. 

JI. Jl,fptfrn1Seq. 3_0 

The propo_sed. amended answ~r :(NYSCEF Poe; No._ 2~) appears to'. be no more· than 

an iinproper", :ccilateral thalle ge to plaintiffs appointment as Exe_cutor _of-the Estate of 

Dora -Rubie: ·such matters: sh uld b~ adjudicated,)n the ·Sµrrogate's -Coi.Jrt, to th~ 'e~tent 

. ..i-------· --------·-----·-----------
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they remain. viable:. In. a~y : I vent, tne• allegfd fact~. and oc~urtertces set forth by .the' 

I . . . . . • .. 
defe.nd~n.t/est~te 'in .the· prop.o~ed ·ans}1/ef ·\'.yer'e known to decedent-defendant .Zachariah 

! . . . . 
McGlashan at the time the ini ·, al answ"er was sery.ed, anc;L.no exc.use has bee:n offered for 

. the delayed amenoment (Civil .Sery. Empts .. A$$lt V Co1,mty·of Nqss°:u,. 144 AD3d 1075;,. 

J077 [2d Def!t 2·0.t_(>J), Leav~ .,o ah:iehdthe.a~swet'.i.s therefore denied. 
. I . 

Ill. .. M.o(iq11.Seqs. 3), 33 1,11u! · 4 

A. Civil Contempt 

,;·Th~. aim of civil .cbnte .·Pt is' to vihdicate·a p~rty's. right te ·.the: benefits of.a Judicial 

rhan4ate or to· comp·ensate· th t party fcir the interference ·by- the contemnor" (Matt.er of 

Banks v Stanford, 159 AD3d . 34, l40 [2d :Dept 20 J 8]; Md.tt~t of McCdrmick y 4xelro(j, 

59.NY,2d .. 574°,. 582-583 [1983. ). To:·sUpport a finding 0fciv1f co1'ite:mpt, ·first~:.there.rrtust 

be a_lawNl ·order-of the court i · effect. clearly-:ex1:1ressing-an unequivocal m~ndate. Second,_ 

it must appear with reasonable certainty that the. order has heen disobeyed. Third, t4~ part:Y 

of the cd~rt's order- must.be .. s own -to impede; impair,: or prejudice the rights ~f another 

party (Ma_tter ,of M0Corn_2ick,. · 9 N;Y2d at,582,:583;; Matter ojBanks,. 159 AD3d at 140). 

The movant has the.bt1rden o.f r.oving contempt by-c_lear a,n_d convip.c•ing,evidence(Jfe.ffer 

v Kr.~bs, l96 AP.3d. 684, 685 [2d D~pt 202i]), ''Once the triovant make$ the. required 

-shew.ting, ·-the. burd.en shift:$ to th(} aU~ge.d. contem,n9r tp ·refute ·th~:f shc;,YviQg, 9r to ,offer 

evidern;e of a defense such as art inability to comply with the ·otderu (iclj. "A motion t0 

punish a patty for civil ·ccmten pt is addressed to the sound discretion of the motjon court'' 

19 
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Motion Seqs. 32 artd "3-1. appear, in latge measure; as untimely challenges to the: 

Ceurt's'ildj\idiC~ti<m ~f Mo.tiP~-S~_q_~ .. ~8-and 30'. In_ any case, the-defend~-n~~state ~i"d not 

_prove Counsel Rezmckt_s an plamtiff's. contempt by -clear -and co}Jv:mci,ng evidence: 
. . . . 

·havi:ng. fatled. to··show that th~ 1tate~:qefe.nse to-plaintiff s--.quiet.'fitle :a~tion -ihat the <t·~ed 

transfer from Rubie to deceden~-defendant._ZachariafrMcGlashaiTwas valid - was:·defeated,-. . • . • . • ·1 • • . 

imp#red, ·j~peded otprejµdic~ by pl_aintiff'-s.~nd his eounii-eP.s-aUeg_~d bre~ch ofthe.court 

orders. Were the Court persuJded by the.=.defendantlestate·-'·s stibmiss"ic;ms, which i~ is not; 
I • 

in_r~spon~e. l>oth plaintiff au~ liis c~_unsel .h~ve 't_!:mder~d valid reaJmns· ~qr :any.all~g~d trqn~ 

.cOnipliance, ~-· McGlasha4s arguments alleging prejudfce· to heT ability. to fulfill lte; 

fiduciary duties as Executor ar .. una,vai.ling. tvlotion.Se.qs. 3:2·and 3:3,ao::. tperefo_r-ctden"ied, 

B. Tl,e>~otio,i to_ Vac. te- a,id:J'dodify" 

Tho1:1gn styled. a mod to "vacate and 1~·ociify\ ."Moti:on .-Seq. 3.4, in sum and 

substance~.-seeks to rearg.ue_.-M tion Se.qs, 28 -and.3'0.. which Jtddi;e~std.brpadly wheiher._the· 

l?~rties had :~9mp_lied wi'tl) the· butt's li,7.5/21 an_d 10/25/23.: ord~rs. The defen~aµt/¢state·, 

i~ fa_c~ cires to· the ie-argµmen -statute .(CPLR § 2221) as the. statutory ,basis· for the ·m0tion 

(see-the Notice offvf"otion; NY- CEF Doc. No·. 7°8). Inasmuch as CPLR. §··-222.i(d) requfres 

ti1e fHing· of-a.motion to·rear e withm thirty days· from entry .ofthe offending or.d¢r(s). 

(her~ tne 1./25/2) al)d 10/2.5/2 ·orders)~ Seq:' 3_4 'i-s. untimelyi_ havin~ been fl.led .some three 

years after entry .of the 1/25/2 .Order a_nd -some fi:ve months a.~er· .entry. of th~ 10/2.5/23· 

Ord!!r. Aft~r <Ne consi.9el'~tjo _of t~e.recorq befor.~· it, tl)"e defen:dant/e$tate has. failed.to 

estabrish ·that the- .Court. ove looked or misapprehended- -rel~vant. facts· pr rnisappJ_ieq. 
. . 

controllirig principals of .law· wa1iap.t ,.c~anging th,e prfor orders ·(Hallett v City of New 
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York, 219 AD3d 809, 810 [2d ept 2023]. Motion Seq. 34 masquerades as an untimely 

motion to reargue and is there6 re denied. 

CONCLUSION 

All arguments raised o the notions and evidence submitted by the parties in 

connection thereto have been considered by the Court; regardless of whether they are 

specifically discussed herein. ccordingly, it is hereby 

ORDERED, that plai if:f s mo.tion (Seq. 28) tQ strike the defendant/estate's 

answer, is granted only to the xtent the First Counterclaim for an accounting is hereby 

stricken. The answer is otherw se preserved, and it is further 

ORDERED, that the de ·endant/estate's cross-lllotion (Seq. 30) for leave to amend 

the answer. is denied; and it is rthet 

ORDERED, that the de endant/estate's motions (Seqs:32, 33 and Seq. 34), are all 

denied fo every respect; and it · further 

ORDERED1 that withi thirty (30) days from the entry of this order, Counsel· 

Reznick shall provide the Court with a written update regarding the status of the rent checks 

returned to the City of New Yo k. 

For Clerks use only 
MG 

~~~eg.# z,.8' 3o, 32, ~ 3/ 
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