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PRESENT: 

HON. LARRY D MARTIN, 
).S.C. 

At an IAS Tenn, Part FSMP, of the Supreme 
Court of the State of New York, held in and for 
the County· of Kings, at the. Courthouse, at 360 
Adams Street; Brooklyn; New York, on the 4th 

day of June 2024. 

Index No.: 528559/22 
____________________ x 

DEUTSCHE BANK, 

Plaintiff, DECISION AND ORDER 
-against-

MICHELLE BROWN etal, 

Defendant, 
____________________ X 

Recitation, as required by CPLR §2219 (a), of the papers considered in the review of this 
Motion: 

Papers 
Motion (MS 1) 
Opp/Cross (MS 2) 
Reply /Opp to Cross 

Numbered 

.-1 
-2 
-2. 

Upon the foregoing cited papers, the Decision/Order on this Motion is as follows: 

A foreclosure action was filed in 2014 against the botrower/deedholder to the property, 

La. Dwan Brown, The case proceeded to auction and the prop·erty went back to the bank. 

Thereafter, 10224 Ave K LLCmoved to intervene and vacate all prior proceedings in light ofthe 

defendant's death in •2010 - prior to the·cornrnencernent of that action. By order dated Dece1TI.ber 

13, 2022, this Co.urt found that to dismiss that action as a nullity would abrogate Plaintiffs. 

statutory right I to pursue its already-pending actk,n for· reforeclosute (the· instant action) and held 

.Ave K's moJion i ti abeyanc.e pending resolution of this case .. 

1 Pursuant to RP APL 15031 "[ w 1 heh rea 1. property has beeri sold pursuant to a Judgment in an a i:tio n to foreclose .a 
mortgage ... and It appears from the pul:illc records or from the.allegations of the complaint that such judgment ... 
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Plaintiffnowmoves for summary judgment in its favor. Ave K; alleging that is the 

successor:-in-interest toDefendant Michelle Brown, opposes and crnss-moves for dismissal of 

this action as the underlying foreclosure is allegedly stiUpending. In the alternative, itseeks a 

stay pending the determi1iation ofits appeal from the order holding its motion to intervene in the 

foreclosure action in abeyance. _Pl11intiff opposes .. 

Where real property was sold pursuant to a judgment of foreclosure and sale but the 

judgment may be void or voidable as to any person, the purchaser (or its successor) in 

possession2 of the property may maintain llll action for reforeclosure (RP APL 1503; McWhife v 

J&l Realty Group; 210 AD3d 1069; 1071 [2d Dept2022]). "To prevail ina reforeclosure 

action, the plaintiff must demonstrate that the defect in the original foreclosilte action 'was not 

due to fraud or wilful neglect of the plaintiff and that the defendant or the person under whom he 

claims was not actually prejudiced thereby'" (US Bank v Lomuto, 19RAD3d 707, 708 [2d Dept 

2021], qzHJlirig RPAPL 1523[2]). 

Herein, there is no dispute that the defect in the foreclosure action was Plaintiffs 

inclusion of the deceased instead of his heirs or estate as a party - and, thus, the absence of the 

legal owner of the property as a defendant. Plaintiff has also shown that the omission was not 

clue to fraud Or willful neglect, ·proffering the Oster Affidavit and.· appended exhibits which show 

that the affiant' s office ran a search of the Social Security Death Index in 20 14 (prior to filing the 

foteclosure action) which did notreflectthat La Dwan BroWi1 was deceased and that it only 

learned of his passing in 2018 when Plaintiff attempted to sell the property to a third-party after 

the execution ofthe re:r~ree's deed.3 The Court notes that, as in Lomuto, ''[u]nderthese facts, 

there is· simply no reason why the plaintiff would willfully omit a necessary party". (Lomuto, 198 

was orrnay have been, for any reason, void otvoidab!f? as against any person, including an owner oft he real 
prbpettymortgaged, the purchaser ... may maintain.an action as provided inthisarticle to determine the right of 
any person to set aside such judgment, sale. or convey.in Ce or to enforce an equity of redemptipn or to reco_v_er 
pO:ssession of the property ... " (emphasis added). 
2 Ave K's argument that Plaintiff cannot brihg the instant action as it is nof"in possession" ofthe property as 
required by R PAPL. 15.03 is unav,;:1i Ii ng. Plaintiff is .the deeded owner bf the property and, wti ile it has not evicted 
the tenants, ·has (accorcling to. Ave.K) expre~sed th.at fact to.the tenants. It is:;tll(Js, in (legal) possession of the 
property. 
"· Ave.Ks uggests that Pia i ntlff's failure to vaca t!! the.sale.and prior. proceedings when i.t lea.med of La Dwan' s death 
in 2018 Ls willful neglect, However, even were t~e Courno agree .that decision was. "neglect;' (andJt does. not), the 
defect in ttie original foreclosure action which .existed since its commencement four years .earlier was certainly not 

' ' ' 

due to 1(Willful neglect.'.' 
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AD3d at 709, quoting HSBC v Guardian Preservation; 160 AD3d 1236, 1237 [3d Dept 2018]).4 

As such, Plaintiff has met its initial burden. 

Plaintiff argues that A -ve K has not demonstr<Ited that it is the successor..;in"interestto 

Michelle Brown and, thus, its opposition and cross~mofron are not properly before the Court. 

While· it is true that the cross-rnovant did not proffer the unrecorded deed to it or any other proof 

that it acquired Michelle's interest in the property, Plaintiff is well aware of the basis for Ave K's 

claim and produced a copy of the deed as part of its•opposition .. Plaintiff also asserts'--- and Ave 

K does notchallenge ~ that Michelle did not include )ist this property in her 2015 bankruptcy 

filing, limiting her ability to ttahs:fer the property without permission of the trustee and 

Bankruptcy Court. It suggests that the deed to Ave K is, thus, void. While Plaintiff may be 

technically correctthat the property is still vested irt the bankruptcy estate (l 1 USC 5 5 4 [ d]), this 

Court can find no case where a slibsequentdeed was vacated on that basis. As such, the Court 

,vill consider the cross-motion and opposition. 

Ave K argues that the foreclosure action. is still pending as its appeal has not terminated 

and, thus, that the instant action must be di&missed pursuaµtto RPAPL 1301 and CPLR 

3211 [a] [ 4]. Plaintiff argues that Ave K's arguments. are erroneous for a multitude ofreasons, 

Michelle did not raise the co-pendency as a defense in her answer, thereby waiving the right to 

do so now. Additionally, the foreclosure action terminated and an auction was held. Indeed, the 

foreclosure hadto have: been completed for a refoteclosure cause of action to be viable. That a 

post-sale motion to vacate was filed and the resultfog decision appealed does not resurrectthe 

foreclosure action. Further, the instant reforeclosure case was corhmenced prior to Ave K's 

attempt to dismiss that action _,. so Plaihtiff had no reason to seek permission to file it. Finally, 

nothing in RP APL 13 0 l appears to preventthe filing of a m-foredosuteunder Article 15 -

which inherently is asserted against a non-party fo the prior action. The Court substantially 

agreeswithPlaintiff, As such, dismissal is denied. 

A stay pending appeal fr0111 the foreclosure decision is also unwarranted. The appeal is 

unlikely to be heard anytime soon and the property remains largely i11 limbo due to the pehdency 

4 Jn both Lomuto and Guardian Preservation, the plaintiff relied upon .a title search rather than a death indeK 

search - but the principle is the same. 
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of this action and Ave K's motion in the foreclosure. Were this action to advance to conclusion, 

the ultimate issues can all be brought up on appeal at the same time. 

Motion granted (see accompanying order). Cross-motion denied. 

This constitutes the decision and order of the Court. 

ENTER: 

Hon. Larry D Martin JSC 

HON. LARRY MARTIN 
JU TICE OF THE SUPREME COURT 

.... ) 

-J - .. 

- ; 
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