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NYSCEF DOC. NO. 21 RECEI VED NYSCEF: 10/ 02/2024

At an [AS Term, City Part 7 of the
Supreme Court of the State of New
York, held in and for the County of
Kings, at the Courthouse thereof at
360 Adams St., Brooklyn; New York, on
the 30" day of September, 2024,

PRESENT: |
HON. GINA ABADI,
1.8.C.

JOHANNA NIEVES,

Plaintiff, Index No.: 504639/2024
-against- Motion Seq: 1
THENEW YORK-CITY POLICE DEPARTMENT, DECISION, ORDER,
AND THE CITY OF NEW YORK, AND-JUDGMENT
Defendants.

Recitation, as required by CPLR § 2219(a); o'f"the.p'apel's considered in the review of this motion;

Papers NYSCEF Numbered
Natice of Motion/Cross Motion/Qrder to Show Causé and

Affidavits (Atficmations) Ainexed .. .......... e e 7—=:10
Opposing Affidayits (Affinvations) .. ... o oo oo i 15-17
Reply Atfidavits (Atfirmations) ... ... .. ... ... e e . 18 —-20

Other,.... ... .. ... .. . e e e . e ..

Upan the foregoing cited papers and after oral argument, defendants New York City

Police Department (NYPD) and City of New York (City and, collectively with NYPD,

defendants), jointly move, pre-answer, for an order, pursuant to CPLR §§ 3211(a) (3)
and (7), disimissing the entirety of the verified complaint, dated January 29, 2024 (V'eriﬁe’d

Complaint-or VC), of plaintiff Johanna Nieves {plaintift).
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Background

Plaintiff was a police oftficer with the NYPD from July 8, 2008 to November 21,
2021 (VC, 49 1, 22. 86).! As the result of the COVID-19 pandemic, on QOctober 20, 2021,
the Commissioner of the New York City Department of Health and Mental Hygiene issued
an order mandating all city employees, including those at the NYPD, provide proof of at
least one dose of a COVID-19 vaccine by Oetober 29, 2021 {the vaccine mandate)
(NYSCEF Doc No. 3). The vaccine mandate (in § 8 thereof) permitted employees to apply
for a reasonable accommodation to be exempt from vaceination.

Plaintiff, a practicing Christian, applied on O¢tober 21, 2021 for a religious
accommodation to be exempt from the vaccine mandate (VC, ¥ 14). Three days later, on.
October 24, 2021, “[pHaintiff received a call from [a] Sgt. Acevedo from the EEO
Reasonable Accommodation Unit asking[,} *Whyshe [plaintiff] didn’t want to teceive the
[COVID] vaccine?” Sgt. Acevedo did not mention anything about accommodating:
[pHaintiff’s religious beliefs or any reasonable dccommodations that could be offered to
[het]™ (VC, 9 13). Sometime thereafter, “[p]laintiff was told that [nJo [a]ecommodations
would be given™ (VC, § 1). Plaintiff further alleges that she “told the NYPD that she was
prepared o accept numerous. accommodations, so long as she could keep fher] job,
including inasking and participating in weekly testing,” but “*[&]t no point did any member

of the NYPD- engage [her] in a cooperative dialogue™ (VC, §9 16-17). On November 28,

f _See'r_z!;\'o plaintiff’s 'R_eas_onab'le Accomm odation Request for Religious P"ract'ices_()L_‘-Ob_ser_vance_s, dated October 2]__,
2021 (NYSCEF Doc No. 4).
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2021, “[pllaintiff was [either] forced to resign’ or “was forced into retirement™ “because,

she did not receive the [COVID]-19 vaccination™ (VC, 49 3, 22, and 86).

On February 15, 2024, plaintiff commenced this action against the NYPD and City
asserting: five: causes of action under the New York City Human Rights Law
(Administrative Code § 8-107, et seq.) (the City HRL): (1) religious discrimination;
(2) refusal to engage in the cooperative dialogue; (3) failure to accommodate plaintiff’s.
religtous need-s.;-_(_‘it'_) an award of punitive damages; fand'(;Sj an award of attorney’s fees (_ﬁrst'
through fifth causes of action, resp_ecti'vel'}_*_)._ In lieu of an answer; defendants served the
aforementioned motion to distiss. The Court heard oral afgurﬁefnt"on August 14, 2024 and
reserved decision. The well-established standard of review on a pre-answer motion to

dismiss has been omitted trom this Deeision, Order, and Judgment in the interestof brevity.
Discussion

Plaintiff’s claims as against the NYPD must be dismissed because it is not an entity
-amenable to being sued under the New York City Charter. See NYC Charter, Ch. 17, § 396;
Menvally v C-if'l‘__}"ojﬂ"\f}’,.-_z 15 ADD3d 820, 823 (2d Dept2023); Brownv City of NY, 192 AD3d

963, 965 (2d Dept 2021), Iv denied 38 NY3d 902 (2022).

Plaintift’s claims as against the City should have been brought as a‘CPLR article 78
proceeding. ‘insofar as she is challenging the denial of her reasonable accommodation
request, and as such, her claims as against the City are now time-barred. “It is well
established  that determinations ‘which are made ‘within the jurisdiction of the

[administr_ativc] ofticial or body eoncerned, stand unless they are avoided by adirect.attack
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where the infirmity is a_l.le.ged to be that the action has been arbitrary-or capricious.” Matter
of Foy v Sthechter, 1 NY2d 604,612 (1936). Such “direct attack” takes the form of a CPLR
article 78 proceeding which is to be commenced within four months of the challenged act,
pursuant to CPLR § 217, See e.g. Matter of Metropolitan Musewm Historic Dist. Coualition

v De Montebello. 20 AD3d 28, 36 (1st Dept 2005).

It is undispuied that plaintiff failed to commence a CPLR article 7& proceeding in
connection with the NYPD's dénial of her religious exemption/accommodation request.
Although plaintiff frames this-action as a religious diserimination lawsuit under the City
HRL, the crux of her Verified Complaint is a ehallenge to the administrative denial of her
request for a religious exemptior/accommodation fiom the COVID-19 vaccination. As the
true nature of the Verified Complaint; stripped of all artifice, squarely fits the parameters
of a CPLR article 78 proceeding, plain'tijff was required to commence it “within four
months of the act giving rise to the litigation.” Town of Southampton v County of Suffolk,
98 AD3d 1033, 1034 (2d Dept 2012): Goolsby v City of NY,.83 Misc 3d 445, 453-455 (Sup
Ct, NY County 2024); Hurold v City of NY, 2024 NY Slip Op 51241(U) (Sup Ct, NY
‘County 2024); Almodovar v Cify of NY, 82 Misc 3d 1235(A), 2024 NY Slip Op 30475(L)
(Sup Ct, NY County 2024), antended on .rearg 83 Mise 3d 1271(A), 2024 NY Slip Op
51074(U)(Sup Ct, NY County 2024); Farah v City of NY, 83 Mise 3d 1252(A), 2024 NY
Slip Op 50961(U) (Sup Ct, Kings County 2024); Sekulski v City of NY, 79 Misc 3d

1240(A), 2023 NYY Slip Op 50839(U) (Sup Ct, Kings County 2023) 2

2 Plaintiff's. reliance on Chinehilla v New York City Police Dept, 2024 WL 3400526 (SD NY 2024), is unavailing
{footnote continued)
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Because plaintiff here first became aware of the denial of her religious
exemption/accommodation request on or before November 28, 2021, she should have
commenced this action by March 28, 2022. Inasmuch as she commenced this action much
later on February 15, 2024, her Verified Complaint must be dismissed in its entirety as
uniimely. See CPLR §§ 217(1) and 3211(a)(5): see also Sloninski v City of NY, 173 AD3d
801, 802 (2d Dept 2019); Dolce-Richard v New York City Health & Hosps: Corp.,

149 AD3d 903, 905 (2d Dept 2017); Town of Southampton, 98 AD3d at 1035.

In any event, each of plaintifi’s five causes of action is subject to dismissal for.
failure to state a cause of action, pursuant to CPLR § 3211(a)(7). Plaintiff’s first and third-
causes of action for religious discrimination, as grounded on the failure to accommodate
theory, are inadequately pleaded. In particular, she failed to plead that the City could, in
Fact, accommodate her, a uniformed NYPD sergeant. withiout sutfering ah undue hardship
in light of hier work duties, particularly where (as was the instance at the time) the vaccine
mandate wasa condition of employment for the frontline workers, such-as the uniformed

police officers with the NYPD.? See Hunold, 2024 NY Slip Op 51241(U); Almodovar,.

hécause it is not binding on this Court. See Coxa Micr mu,f i -erp 290 AD2d "06, 207 {1st Dept. 2002) (“Federal case
law is at best persiiasive in the absénce of State authority. . . ™), v dismissed 98 NY2d 728 (2002).

3 See We The Puirivis USA, Ine. v Hocimid, |7 F4th 266, 294.(2d Cir 2021), efarificd 17 Fath 368 (2d Cir 2021, stay
pending appeal denied 142 8 C1 734 (2021); Beickert v New York City Dept of Educ., 2023 WL 62 14236, *4 (EDNY
2023).wppedl filed (2d-Cir. 2023}, Marté'y Montefiore Med. Ctr., 2022 WL 7059182, *5(SD'NY 2022); Br aecker v
New Yok Dept of Edic.,'583 F Supp'3d 299, 314-3 (5.(ED NY 2022); Marciano v De Blasio, 589 F Supp 3d 423,

431-433 (SD NY-2022), appeai disiissed as oot 2023 WL 3477119 {2d Cir 2(}’)3) cert denied 144 § Ct 286 (2023);

Garlamd v New York City Fire Depr., 574 F-Supp 3d 120, 129 (ED'NY 2021); Matter of Police Benevolent Assa.of
Cityof NY, Ine. v Ciny of NY, 213 AD3d 463 (lst Dept 2023), Iv denjed 40 NY3d 906 {20"3] Muatter rJanhr.e-
Bencvalent Assn. of City of NY, Inc. v De Blasio, Index No. §5220/21, Decision & ‘Order, dated February 16, 2022
(Sup Ct, Rictimond County, Colon LY, appeals w cithdrawn Docket’ Nos.. 2022:02223 and 2022-02238 (2d Dépt,

Nov. 23, 2022).
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82 Misc 3d 1235(A), 2024 NY Slip Op 50475(U): Farah, 83 Misc 3d 1252(A), 2024 NY
Slip Op 5096 1{U); Benoit v City of NY, 2024 WL 2188850 (Sup Ct, Kings County 2024);
Churiv City of NY, 2024 NY Slip Op 30962(U) (Sup C¢, Kings County 2024); Currid v
City of NY, 2024 NY Slip Op 30222(U}J (Sup Ct, Kings County 2024)..

Plaintiff’s second cause of action, as predicated on the City’s alleged refusal to
engage in the cooperative dialogue, is likewise insufficiently pleaded. She has not alleged,
bevond bare legal conclusions. that the City’s process for resolving plaintifi’s request fell
short of the requirements of the City HRL regarding cooperative dialogue. To the contrary,
the City's process was repeatedly found to have been rational by the First Judicial
Department: Under her patticular circumstances, plaintitf has not alleged facts showing
that the City HRL required “a more robust or individualized dialague than the process {she]
received.” Muatter of Muarsteller v City of NY, 217 AD3d 543, 545 (1st Dept 2023),

Iv disitissed & denied 41 NY3d 960 (2024).%

Plaintitt’s fourth and fifth causes of action for punitive damages and attorney’s fees,
tespectivély. may not be maintained as separite causes of action. See Pergament v
Government Empl. Ins. Co., 225 AD3d-799, 801 (2d Dept 2024); La Porta v Alacra, Inc.,

142 AD3d 851, 853 (1st Dept 2016).

 Sew alse Matter.of Lynéh v Board of Educ. of City School Dist. of City of NY, 221 :AD3d 436 (15t Dept 2023),
e denivd 2024 NY &.Ilp Op 74666 (Ct- App 2024); Matier.of Lebovvitz v Bourd afEdm of City Schiool Dist. af City.af”
NY, 220 AD3d 537 (1st Dept. 2023), iv deniéd 41 NY3d 987 (2024); Matter of Hogue v Board of Educ. of City School
Dist. ofo.f\ o NY, 220 AD3d 416.(IstDept 2023), A depied 2024 NY Slip Op. 74661 (Ct App 2024); Currid, 2024 NY
Slip Op 302 2(U) Mutter r)fQ;mg!mtu 2023 WL 8523718 (Sup Ct, NY County 2023); Mutrer of Huold v Cin: of
N¥, 2023 NY Slip Op 33508(U) (Sup Ct, NY County 2023); Maiter of Bath v Fire Dept of City of NY, 2023 NY Slip
Op 31855(U) (Sup Ct, NY County 7073_} _
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The Court has considered plaintift’s remaining contentions and found them either

unavailing or moot in light of its determination.

Conclusion
Accordingly, it is
ORDERED that defendants’ pre-answer motion for an order, pursuant to
CPLR 3211 §§ (a) (7) and (5). dismissing the Verified Complaint is granted, and the

Verified Complaint is dismissed in its entirety with prejudice and without costs or

disbursements: and it is further

ORDERED that the Corporation Counsel is directed to electronically serve a copy

of this Decision, Order, and Judgment on plaintift’s counsel and to electronically file an

aftidavit of service thereof with the Kings County Clerk.

The foregoing constitutes the Decision, Order, and Judgment of this Court.

ENTER

N

HON. GINA ABADI
J.S. C.

NGBS GOUNTY CLERK
KINGS CFH-ED
04 06T -1 A 16: 20
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