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| NDEX NO. 10720/ 2013
RECEI VED NYSCEF: 10/07/2024

At an TAS Term, Part FRP-2 of thg"Supreme Coust
of the State of New York, held in and for the
County of Kings, at the:Courthouse, at 360 Adams:
Streét, Brooklyn, New Yotk, 11201 on the 2nd day

PRE S EN'T:

HON DEREFIM B.NECKLES,
Actmg Justice.

BOARD OF MANAGERS OF THE OCEANA.
CONDOMINIUM NO. EIGHT,

Plaintiff,.
- against -

FARKHADJAN USMANOV, FLAGSTAR BANK
FSB, HOME VEST CAPITAL LG, LEAF
FUN'DTNG TNG., NYS DEPARTMENT OF
TAXATION and F INANCE;, UNITED STATES.

OF AMERICA, INTERNAL REVENUE . SERVICE,
THE BANK OF NEW YORK MELLON,-
MORTGAGE ELECTRONIC R]:GISTRATION
SYSTEM

: Befendarits.
S PN e X

The -fﬁflo.\,\"}{hg e-filed papers read herein:

Order to Show: CausefAﬁ"irmatmn/Opposﬂxon

e’ Order to-SHow Cause/AfD rrnanom‘c}pposm.on

of October, 2024

Tndex No, 1072072013

NYSEEE Do Nos:

3134, 42, 51-110

47-49, 115, 116

E_Up_on‘ the: foregoing papers .in this. proceeding o foreclose on. a condominium

commion charge lien on 105 Oceana Drive East, Unit 1D, Brooklyn, New York, non-party,

MS -Gl:obalﬁ Group LLC (“MS Global”) nioves by ordeito show cause (undet mot..seq..5)

for an Eord,er-('i_) vacafing the order to show cause dated June 13, 2023. pursvantto CPLR

§S(Il.5&__a-‘3),(4)'.for_;l_ac_:k._-ofp'ers__o__r_lal jurisdiction over M§'Global, and (b) vacating the June 13,
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2013 -.jbrd’e:- pursuait to. CPLR §5015(a)(3) due to fraud, ‘mistepresentation, or othier
mi'SCQéduct"'of an adverse party, defendant Farkhadjan Usmanov (“Usmanov®).

%I'\'.Io:l—party,- West Fork Capital Equities LLC (“West Fork”), moves by order to show

: _
c‘aus.'e-.iﬂiider niot,'seq. 6) for an order vacating the order 16 show cause dated June.13,2013.
with péejudic'e_ for lack-of personal jurisdiction ever West Fork.

Backgiound

_gP..l'aihtiff-ccsmm_e'n;c.ed this action on Jung 11,°2013, against deferidant Usmanov, to
'-forec:"l_i.";se. a'condominium charge. lien for nﬁnap.aym_E'nt; of conmmon chiarges. Usinanov was
-servedéwit'h the summons.and complaint-on June 28, 2013, .and later defaulted in this action.
A judé‘rhgn’t'pf "fo_r.‘e__closu:‘e_ and sale was efitered against Usmanov on April 24,2015, A
-fcrecl'cé‘sure auction, was held on January-7, 2016, where West Fork was the successful
bldder West Fork was deeded: the property on April 6, 2016, by & ieferee’s deed,
'Tﬁe.reafﬁér’, on July 18, 2018, West Fork conveyed the préperty to MS, Global.

On June 1,°2023, Usmanov moved by ordér:to show cause (mot. seq. 4) seeking tor
va_c,ate_.;[hq_ judgment of foreclosure and sale, vacating the refete¢’s deed, and the subsequent
deed to M8 Global. The order to:show cause was signed by, this court on June 13, 2023,
:Mm__r’ar_f;fs-all‘egef that Usmanov failed to serve the order to show cause. on West Fork and
MS ngbal and as aresult, neither party filed oppositicn' or ép’peq_z_‘,é& ot the rétuth date,
and the orderto show cause was granted on: defaulf.,

.fI*Ioﬂ—parfieS,-_ MS Global and West Fork, now- filethese instarit orders to show causé

to. vaczife_-5the-3une 13, 2023 order.
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Discussion

%Thi's: court signed the June 13,2023 otder to show-cause and directed that service of
the eré[éi‘.- ‘with supporting papers be served on plaintiff’s attorney, the eurrent owner ot
decc’l_'.hfq'ldcr,,the referee, and “any 6ther party entitled to notice via overnight mail.”

é-Whﬂ_et;-:‘ a defendant ‘moves to set dside a foreclosure sale, and thereby seeks to
d_eprivié the purchaser of his acquired interest in the: ptoperty, the purchaser becomes. an
indi’spénsabl'e patty to the'motion. See e:g. Citicorp Mortg. Inc. v Ronkon, 289 A.D.2d 438
(Zd_D:eipt 2001). Here, West Fork was the suceessful bidder in the subject foreclosure sale’
and wés therefore an indispensable- party fo this action.

;;_U_,smanci)m order to show cause sought vacatur of the referee’s deed to West Fork,
Where:fthis court directed service on “any other paity entitled to notice”, Usmanov should
h’aV‘e-s.%:rved West Fork since he was seeking to deprive West Fork of their interest in. the
property Here, Usmanov’s affidavit of s_cf\?ig'e annexed to'the signed orderto show cause,
clearly shows that ‘West Fotk was ngt one of the parties served with thie order to shiow
oal'Ise-.:.

. ;‘Wheﬁler-- or notautherized by a court ordcr,:,,jgrisdictipn- @ver anonparty’. .. cannot ve
_dbta'i,né:d_'b)a service upon it...by either ordinary mail or certified mail. Marter of Liberty
Mut. Ins, Co., 625 N.Y:S.2d 619, 620°(1995). In, Matter of Liberty, the court held that
properg service was never effected; jurisdictien was never obtained, and as @:result the.
defaj.ﬂ?_.judg_mént must be vacated because-the nonparty was -_'o';ily_ served through certified

mail. Id Here, MS:Global is.a nonparty to_.'tiic-'instam-j_fotec'l'qsure-__aci'ion, and it was only:

.
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servedithe motion papers by overnight mail. Thus, the directed service in the order to show
cause-{was improper, and MS Global was not properly served.

Accor-(élingly, itis

'ORDERED that MS Global’s order to show cause (mot. seq. 5) is granted in all

respects.

ORDERED that West Fork’s order to show cause (mot. seq. 6) is granted in all

respects.

"This constitutes the decision and order of the court.

ENTER,

HON. DEREFIM B-NECKLES

A1 5 C

S =
e
o
S
Mo
i M=
s

wn

n

PLERH

==
= ==

- o

(__? (¥ F]

R

bl ¥ |

1 —C2

A =

4 e
D

> Iy

—

) i)

=

B =

[*4] 4 of 4



