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INBE? NO 529231/ 2022

"NYSCEF DOC. NO.. 227

HO\YORABL]: FRANCOIS A. RIVERA
o X

Joan Goldberg,

SAERE Plaintiff,

. against -
Kapua Suite, LLC, Ravi Kantha, and Kathyrn Kantha,

Defendants.
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K_APUA SUITE, LLC RAVI KAN THA and
KATHRYN KANTHA,.
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e e Third-Party Plaintiffs;,  *~ *
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INTOWN CONSULTANTS rNc SMR CRAI"TWORKS
INC., 2D CONSTRUCTION CORP., PERFECT STATE,
INC., RELIABLE ENTERPRISES INC., RUGGIERO &
ASSOCTATES LTD., GEOTECHNICAL ENGINEERING
OPTIONS, R.C., NEW YORK DISTRIBUTORS HEARTH
AND HOME INC., CALIBER CONTROL INSPECTION
INC ENVIRO SOLUTIONS INC., BAXTINGUIL
ARCHITECTS, P.C., GAMILT, ENGINEERING P.C.,
D'HUY ENGINEERING, INC: and ENTHINK
ENGINEERING LLC,

Third-Party Deiendan‘rq

Rccxtatmn in accordance with CPLR 2219("1) of the papem considered on the motion of |
defendants Kapua Suite, 1.1.C, Ravi Kantha, and Kathyrn Kantha, filed on-February 3, 2023, under

RECEI VED NYSCEF 08/ 16/ 2024
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At an LAS Term, Part 52 of the
Supreme Court of the State of New
York, held in and. for the'County of”
Kings, at the Courthouss, at Civic.
Center, Brooklvn, New York, on
the 15 day of August 2024

. Index No. 529231/2022 of

"SUPERSEDING o
DECISION AND ORDER* |
AFTER TRAVERSE ' ‘
HEARING
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riotion sequence number one, for an order: pursuant to: (A) CPLR 3211(8) for dismissal for improper
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service of the Summans with Notice and subsequent Summens and verified Complaint; (B) An.order
pursuant to C.P.L.R. § 3211(a) to dismiss the Plaintiff's Complaint on the basis that the claims are
barred by the statute of limitations and the Cornplaint fiils to state-a claim; (B)(sic) An otder
requiring a more detailed complairit as to the Property damage claim pursuant to CPLR 3024, (C)-
Striking paragraphs 17 as prejudicial under CPLR 3024(b).. Tlie following papers:

Defendants' notice of motion (NYSCEF Doc #11)

o

Defendants! affirmation in support (NYSCEF Doc #12)
‘Exlibits A-D

A. Summons with Notice. (NYSCEF Dot #13)

B. Summpns and Complaint (NYSCEF Doc #14)

C. Affidavits of Service (NYSCEF Doc#15)

D: Affidavit-of Katlryn Kantha (NYSCEF Doc #16)
Affirmation in epposition (NYSCEF Doc #19).

Affidavit in opposition by Joan Goldberg (NYSCEF Doc #20)
Affidavit in opposition by David Roffe (NYSCEF Doc #21)

Exhibit A — Photograph (NYSCEF Doc #22)
Defendants' affirmation in reply NYSCEF Doc‘ #29)

" Exhibit A — Plaintiffs Bill of Particulars (INYSCEF Doc #”6)

Order-dated May 11, 2023, directing a traverse hearing on Jine s, 2033 and smymg al] othen .
branches of the maotion. (\JYSCEF Doc #39).

Exhibits numbered 1-10 admitted into evidence at traveise hedring Held Scptember ]9 2073
-and September 20, 2023, . . e

BACKGROUND

T PV TR

On October 7, 2022, plaintiff Goldbérg commenced the instant action for damages for
negligent and intentional damage to plaintiff’s real property at 42 Joralemon Street, Brookiyn, New
York: (hereinafter “Plaintiff’s Premises’™), as well as for trespass and nuisance, 'by,-ﬁling a Summons

-with Notice with the Kings County Clerk's office.

On January 5, 2023, Goldb‘erg'ﬁ]'ed a summoris and verified é‘ox‘ﬂp[aiﬁt. The:_Ve_riﬁed_c‘:'.o’m‘plaint
alleges thirty-seven allegations of fact in support of five denominated causes of action. The first cause
of action ‘él]eg_és property daimage claims against all defendants. The second cause.of action alleges a
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claim for nuisaice against all defefidatits. The third cause of-action alleges a claim for assanlt against
defendants Ravi Kantha and Kathryn Kantha. The fourth cause of action alIcgcs a clain for batfery
against defendants' Ravi Kantha and Kathryn Kantha. The fifth cause of action alleges a claim for -

intentional infliction of eniational distress against Defendants Ravi Kantha and Kathryn Kantha -

On January 11,2023, Goldberg filed with the Kings County Clerk's office, two. affidavits of
-sérvice of the sunmons, verified complaint, NYSCEF confirmation notice, and hotice of electronic.
filing, oh defendants Ravi Kantha and Kathryn Kantha. On January 23,2023, Goldberg filed one

affidavit of service of the summons and venfied complaint on defendant Kapua Suite, LLC.

~On January 24,-:2023:,_tlje de-fendantssﬁl‘ed a joint'v‘eri fied answer c'c’)utaining :s‘e'ventéen
denominated afﬁrmativedefenéeyw’i‘th the Iings County Clérk's office. The second affirmative
defense claims. that the court lacked petrsonal j.urisdicti'bn over the answering defendants due to lack of
sérvice. |
MOTION PAPERS

The défendan’rs, by n‘o‘ﬁce bf motionfiled on Fe‘brua'r){ 3,2023, égught-ah 01'd'61' pursuant to:
(A) CPLR 3211(8) fOf'diS.fni:SSal for“i‘mproper service of {'he"summo’n‘s‘ with notice and subsequent
surhihons and verificd complaint; (B) pursuant to C.PL.R. § 3211(a) to dismiss the plaintiff*s
coniplatnit'on the basis that the claims are barred by the statute of limitations and the Complaint fails -
to state a claim; (B)(sic) requiring a -morc;deta[led complaint as to .t'he-‘ property damage claim pursuant
to CPLR 3024; (C) Striking paragraphs 17 as prejudicial under CPLR 3024@_); and (D) Such .other and’

furtherrelief as this Court deems just and proper.

Defense counsel coiicedes that service of commencement papers on defendanit Kapua Suites,

LL.C was proper and that the Court does have persona) jurisdiction aver defendant Kapua Suites, LLC.
Page 3 of 7
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However, defendant's ceuﬁse_l .lnain{éins that service upon the individual defendants Ravi Kantha and |
‘Kathryn: Kantha-was not done in strict conformity with CPLR 308(1) and (2}, By'theif;notion filed on
Tebruary 3, 2023, the defendants-sought dismissal of:all claims asserted against thb individual |
defendants or; in the alternative, sought a traverse hearing on the issue of .se‘rViée-c’a‘r.j.ﬂae individual -
defendants. After hearing_'-argumen't,-,this Court ordered tﬁe‘parties'to appear for a traverse hearing on
June 5, 2023, by order dated May 11, 2023, and entered with the K_ings..-C'ouhty Clerk'’s-office on NIé.y

15,2023, On June §, 2023, the traverse hearing y;vas adjourned o September ,/1.9,:2_.0;?3. _
%

TRAVERSE HEARING

On.September 19, 2023 and September 20, 2023, the travérsc-he’aring- was condueted in Part 52

of this Court.

David Roffe, plainfiffs licensed process s_e;;ver_."téstiﬁ_ed fo; the plaintiff. Dav_id.R,of‘f"e.’;s,. .
testimony on September 19, 2023 is-sqmlnaf_ized.-as_pfblt'ows. M. Roffe is:a licensed New York City
pracess server. On January 6, 2023, he received documents from his employer,.'-Undiscl'oSedﬁL‘egaJ; t‘oj
be served on Ravi Kantha and Kathryn Kantlia at 44 Joralemon Street, Brooklyn, New York. Mr. Roffe
artived at 44 Joralemon Streét on Jariuary 6, 2023 at appf'oxjnaate]y 2:10 p.. and saw a woman whose
hair was blonde. Mr. Roffe asked the womian, in English, if she was.Kathryu.K_anﬁm, and she

1‘c$p0nd'c'd, in the affirmative. Mr. Roffe then hatided documents jto_-ithe woman.

On cross examination, Mr. Roffe-admitted that he did not read the document that he served on
Tanuary -6, 2023. He did not recall rece—_:is)in_g a photograph.of the patty of paities to be served with the
assignment received from Undisclosed Legal. Mr: Rotfe keeps only an electronic loghook, which is

permitted by law.
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Plaintiff Goldberg testified on September 19, 2023, and her testimony is summarized as.
follaws, She owns.the premises at 42 Joralemen Street and resided there since 1974, K’athityﬁ Kantha
dnd her husband purchased the adjacent home at 44 Jotalemon Street.in 2019 and continued to L‘_esigie
therein 2023 Ms. Goldberg testified to Kathryn Kantha’s Hair colot as depicted in photograghs

marked as plaintiff’s Exhibits “47, <6, 7%, “8” and “9”.

On cross-examination, Ms. Goldberg testified that she took the phqtbg-raphlmarkcdlEx‘hi‘bit “gn:
in October 2022. With tegard to Exhibits 6%, “77, “§” and “9”, Ms. Goldberg did not take the
photograplis; did not knew when the photographs were taken, and did not know the lighting conditions

in which the photographs were':ta;ken.'

- Onredirect, Ms. Goldberg testified that Ms. Karitha’s hait had been “rituch blonder” than when.

Ms. Kantha appeated in Court on two c‘»c{:‘a’sibn’s&. Plaintiff’s counsel rested.

This Court heard argument on defense counsel’s motion for disnissal. While.reserving
decision on cther arguments, this Court held thatall claims against Ravi Karitha were dismissed .
because plaintiff had not satisfied her burden to establish that servide of process wis properly

performed upon Ravj Kantha.

On September 19,2023, the defense called nou-paity withess, Natalia Senkiv, who. testified
with the-aid of a Russian interpreter. Ms. _Scnl<iv;s testimony on September 19, 2023 is sununatized as
fol lows. Ms. Senkiv was employed by Made Clean Home. Solution in January 2023 and was assigned
to clean for the Kantha’s at-44 Joralemon Street. Her work hours on Fridays-in.landary'ZOQB began at
2:00 p.m. Ms. Senkiv recalled approaching the entrance to 44 Joralemon Street on F riday, January 26,

2023, Aman asked lher if the address was 44 Joralenmon Street and if Ravi"_a.nclKathr.yn lived there. She
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responded “yes” to both questiohs, at which point the man handed Ms, Senkiv a paper with-a request.

to, “give this paper o those people™. Ms. Senl testified that her hair color in January‘ﬁ'm}was blonde.

On cross-examination; Ms. Senkiv testified that she speaks English “a little bit”. Ms. Senkiv
testified that the man who handed her papers spoke to her in English. Ms, Senkiv testified that the man

hainded her a plain, white envelope of unknown size. Ms, Senkiv gave the envelope to “Katie™.

On Septeriiber 20, 2023, Kathryn Kantha téstified for the defense. Ms. Kantha’s testimony-on
September 19, 2023, is-sumunarized as follows. Ms. Kauma-testiﬁed‘ﬂmt her address as-of January 4,
2023, was 44.Joralemon Street, Brooklyn, New York 11201. Ms. Kaniha testified that she 15 a retired
aitorney and pllescntl'y a stay-at-home mon1, Ms. Kantha téstified that her hair color on January 6, 2023
was brown. Ms. Kantha téstified Ms. Senkiv’s native language is Ukrdinian and the-two cémmuﬁicé_tc-.
via fext text messages usiig Google translator. Ms. Kantha was instde when Ms. Senkiv reported for
work on Jariuary 6, 2023, Ms. Senkiv was carrying an envelope; said that someone gave it to her, and
set it down in the Kantha children’s playroom. Ms. Kanthatestified that her 'llz;.ir cojor on January 6,
2023 was brown,

On -cro‘ss-examinatibﬁ, Ms. Kamtha tés'tiﬁéd‘ that she was not handed papers by a process server..
She reiterated that her hair color was Brown, Ms: Kantha testified th_ar.she later opt;tled the edvelope
brought by Ms. Sénkiv and it contained d summons and cenmplaint reflecting the Goldberg versus
Kapua-Suite action,

Defense:co;unsel 'resfed_. After hearing further argument-on whether the process server’s
logbook had been proffered by plaintiff, this.Court declined to dismiss the claims’ against the

individual defendants based on the atleged failure to proffer a loghook.
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DECISION

The credible testimony of David Roffe established that he believed that he was serving the.
defendant in this action. However, this Court finds that Mr. Roffe mistakenly served Natalia Senkiv.
Further, Mr.'Roffécdic‘[- not idcntify the summons.and complaint as the document that he setved, The
ctedible testimony of Natalia Senkiv-established that she was handed papers by Mr, Rofte, Neither
defense witnesses was-shown the summons and .complaint, nor asked if those w,cré the documents:
received.

The Court finds that-plaintiff failed to dernonstrate service of the surimons and.complaint.
pursuant to CPLR § 308(1) upon -defendant Kathryn Kantha and failed to demonstrate service pursuant

t6 CPLR § 308(2) upon defendant Ravi Kantha.
CONCLUSION

The branch of the motion of defendants, Kapua Suite, LLC, Ravi Kantha, and Kathyr Kantha

for an order solely dismissing the complaiiit pursuant to CPLR 3211(8) for lack of pecsonal

jurisdiction is :gl'a11ted as to. the defendants, Ravi Kantha, and Kathyin Kantha.

Tlhie other bianches of the defendarits’ motion aré therefore rendered academic..
Thie foregoing constitutes the ,‘decisi“;m-ancf order of this Court.

T IsG

HON. FRANCOIS A. RIVERA

ENTER:
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