
Goldberg v Kapua Suite, LLC
2024 NY Slip Op 33657(U)

August 15, 2024
Supreme Court, Kings County

Docket Number: Index No. 529231/2022
Judge: Francois A. Rivera

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 08/16/2024 02:54 PM INDEX NO. 529231/2022

NYSCEF DOC. NO. 227 RECEIVED NYSCEF: 08/16/2024

1 of 7

HONORABLE.FRANCOIS A RIVERA 
----- __ . --------------·•--------------• ---◄--O•------••--------••-•---•X 

At an IAS Term, Pmi 52 of the 
Sup~eme Co.urt oft he State cif New 
York, lield ii1 and. for theCounty of 
Kings, at the Comihouse, at Civic 
Center, Brooklyn, New York, on 
the 15°1 day of August 2024 

Jo.an G9ldberg, .. }n~ex No, 5292_3:\(~922 ,;\' 

Plaintiff, 

- against -

Kapua Suite, LLC, Ravi Kantha, and Kathyrn Kantha, 

Defendants. 
. - . . 

': '\ ,· ._: • ----, ·.' ------------------------------- ---------------- ----- X 
' • ~ - ~ ~ ,· I T ',.~ ,. ' : : . 

iiAPlJNSUITE, LLC, RAVI KANTHA arid 
KATHRYN KANTHA, 

-suPERSEDING 
D~ClSIONAND'ORDER 1 C;' 

AFTERTRA VERSE 
HEARING 

, .. 
. ,;;1,.; -,· 1ar·,,;-

INT.OWN CONSULTANTS, INC.., SMR CRAFTWORKS 
INC., 2D CONSTRUCTION CORP., PERFECT'STATE 
INC., RELIABLE 'l~NTERPRJSES: TNC.,Rl.J"GGTERO & 
ASSOCTATES LTD.,GEOTECHNICALENGINEERING 
OPTIONS, P.C., NEW YOR.1< DISTRIBUTORS HEARTH 
AND H01'1E INC., CAUBER CONTROL INSPECTION 
fftc:•,·tNVIRO SOLUTIONS INC., BAX'.f:INGUI 
ARCHITECTS, P,C,, GAMILL ENGINEERING P.C., 
D'HUY ENGINEERING, INC. and ENTHfNK 
ENGINEERINGLLC, 

Third~Party Defendants 
--- .-- .----. ---------. '' -- .----- .. -- .- ------------ .-•· -------------. - ' ---x' 

.. . . ~ '-' 

. ._; , ,"'"'"_ >:.~{ _,_-~·1r ·;ru1~,1~~:pe;· 

Recitation in accordance with CP LR 2·219( a) of the, papei's ·corisidered 011 ihe motion of 
defendants Kap:ua Suite, LLC., Ravi I<a11tha, and Kathyrn Kantha, filed on Febn1a1y 3, 2023, _under 
ti_ioticin.~e_gu~nce numper one, for an order:: pursuant "to: ~A) CPLR 3211 (8) for dismissal"for _impro1,er 
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-service of the SunmJQns with Notice ~19- :subsequent Sui1_urion~ 3:nd ver~fj.ed Cpmplaint; (B}Ai-1,order 
pursuant to C-.P.L.R. § 321 l(a.) to dismiss the·:P.laintiff's Co"fnplafnto·1:i. ~qe b<.1sis that th,e cl~ims _are 
barred by the :Statute.'.oflimitations• and the Cor't1ptaii1t fails to ·state-.a claim; (B)(si_c) AQ otder 
requiring: a more detailed complaint as ·to the' Property damage claim pursuant to CPLR3024;.(C} 
_Stdking paragr~phS· 17 .as preJudicial under CPLR: 3024.(h) .. irhe follow,~g pa·pers: . 

Defend&nts' qotice.ofmo.tion.(NYSCE.F Doc #1 i) 

Defondants1,affirmation.in support '(NYSCEF Doc #.12) 

·Exhiq.it:s A-.D 

A. Sutnmons with Notice (NYSCEF_Ooc: #13) 
B. Sµmmpns and Complaiht.(NYSCEF Doc #J 4) 
C. Affidayits of Service (NYS_CEF Doc#l 5) 
D: Affidav.it of Kathryn Kanth,•f(NYSCEF Doc·#r6) 

Affil'mation in opposition (NYSCEF Doc;, #.19} 

Affidavit in ·opposition "6-r Joan Goldbe1'g (NYS~EFDoc ff20) 

Af'fiqav.it in opposition.by David.Roffe (NYSCEF Do·c -#2 i} 

:ExnJb_it A- Photograph ~YSCEF boc #i2) 

Defendants' affitmation in reply (NYSCEF Doc #25) 

· "Ex_hibit A- Plaintiffs Bfl1 cf Pattfoulars·(NY-SCE.F Doc #26) 

·~ ,r·. .,_ 
~t.,. . 

On;le.r .d_ated.May J l, .2013. dh:e.ct_ing a "trav~r:se _hearing Oli 1J·ne-:5; .im:J ani:l stay11ig-ail1o'fhe/1
: 

branches of the inofroh. _(NYSCEF :b.oc #39). · ... ,,. 
Exhibt:ts nwubered 1-fO admitted into evidenc·e at travetse hearing"hl::Jd .September J 9,:2023, 

-and September 20·,_2023,, · - ,. · 

.BACKGROUND 

On Octob'er 7;2022,·plaintiff Goldberg commenced the h1stant action for damages for 

negliger:it and int4;intional.darpage to plaii1tiff's· real prc;ip.~i:ty ~t 42)oralerrron Street, Brooklyn:., New 

Yoi:k (hereinafter "Plah1tiff':r Premh;es,,), as. w~ll as for- trespass c;1nd nuisance, by. filing• a Summons 

-wi-th 'Notice with th~ Kings County Clerk's o:ff1ce .. 

On January 5, 2023; Goldb-e1·g·fiied a surrtmoris ai1d verified coi11plaii1t. The:yeri-tied_cd1ri'plaint 
- . . ·~ . . . ' 

alleg~s thirty-seven .alie:g_ations of fact in s·uppott of five-qenoniiliated .causes. of actiori. The .. first :cause 

ofaction alleg~s·p~o_p¢rty dah1~•g¢·cljii111s agfljn~faU defendants. The second c:avse.o_faction alleges-a, 

------------------------------ ··-----·····••.•. 
.· -..'::- ... 
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claim: for nuisaiice ~gainst all defendants. The third cause of.action alieges a claim .for assault against 

de:fendants R.a:vi Kaniha and Kathryn Kantha .. The fonrth cause of action alleges a claitrt for battery 

againstdefendants·Ravi Kanthri and.Kathryn Kantha. The fifth .cause :of action alleges a claitn for 

intentional infliction ofeniotional.distress against Defendat'l.ts Ravi K:antha and Kathryi-i. Kantha ~ 

On January 11,.2021, Goldberg filed with the Kings C01.111ty Clerk's office, two affidavits of 

· service of the summons, verified complaint, NYSCEF confirmation notice, and notice of electronic 

fitin.g, on .defendahls Ravi Kantha and Kathryn Kantha. ·on January .23,-2023, Go!dberg flied one 

~ffidavit of service of the slllnmons ;ind verified :complaint on defendant Kai)ua Suite; LLC. 

On January 24?2023,the defendants· filed ajoint verified answer containing seventeen 

denominated affirmative·defense~rwith the Kings·county Clerk's.office. The.second affir.mative 

deJense cfairns that the court lacked· persona[ ju6~dictioh over the answering defendants due to .lack of 

service. 

MOTION)> A PERS 

The defendants, by 1iotice ofmotfon filed art Fd~ruary 3, 202J, sought-ah orderpursuarit to: 

(A) CPLR 321.1 (8) for ·dismissal for·J~proper service of tl1.e ·summons with notic~ and subsequ~nt . ' 

summons and verified co:mplaint; (B) pursuant to C .P.L.R. § 321 l{a) to dismiss the pl,1intifCs 

complaint_·on the basis that t.he cl~it:nsare b.ir:red by the. statute oflimitations .and the Complaint fails · 

to state a claim; (B)(sic) requiring _a more·det~tled complaini as to the: property damage clahn puI'suant 

lg CPLR302-4; (C) Striking paragraphs 17 as prej.udicial under CP,LR 3024(b_); and (D) Such other and 

furthen.el ief as this Court deeni s Just ·a11d proper. 

Defense counsel coiicedes that service of commencement papers on defenda1it Kapua Suites, 

LLC was proper and that the Court does have personal jurisdidion over defe_ndant Kapua Suites, LLC. 
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Hov-.r1:;ver, defendant's counsel .maintains tbat service upon the indivi.d.ual defendants Ravi Kantha and 

Kathryn Kantha was not done .in strict conformity wfrll CPLR 308(1) and (2). By iheit' motion filed on 

February 3, 2023, the defendants sough! dismissal ofall daims asserted against the individual 

defendants or, in the alternative, sought a traverse hea1'ing on the issue of service on the individual 

defondahts. Aftei' hearing argument, thi:; Cmirt ordered the parties 1.o appeai· for a travet'se heating on 

June 5, 2021, by order dated }\fay 1 l, 2023, and enteted with the Kings Count); Clerk's office on'May 

15, 2023. On June 5, 2023, the tra9erse hearing was adjourned to Septcrnber}9, 2023. 

' 
TRAVEl{SE HEARING 

On.September 19, 2023 and September 20, 2023, the traverse hearing was coi1d11cted in Pait52 

of this Court. 

David Roffe, p lai11fiffs licensed process server, testified for the plaintiff David Roffe :s 
testimony on Septem~er 19., 2023 is summarized.as follows. Mr, .Raffo is a licensed New York City 

process server. On January 6, 2023, he. received documents from his emplo~1er, Undisclosed Legal; to 

be served on Ravi Kanthaand Kathryn Kantha at 44 Joralembn Street, Brooklyn, New York Mr. Roffe 

anived at 44 Jotalemoh Streeton January 6, 2023 at app;·oximately 2: lO .P:ln. and saw a woman wh:ose 

hair was blonde. Mr. Roffe asked the woman, in English, if she \Vas Kathryn KantJ1a, and she. 

res·ponded in the affirmatiyc, Mr. Raffo then handed documents lo the vvoma.n. 

Oh cross examination, Mr. Roffe admitted that he did nqt read the document that.he served on 

January .6, 2023. He did not recall recej ;ing a photograph of the party ot parties to be served with the 

ass:igrnnent recei'ved from Undisclosed Legal. Mr; Roffe keeps 011ly an electrol'.lic kigbook, which is 

permfrted by Jaw. 
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Plaintiff Goldberg testified on September 19, 20.23, an_d lwr testimony is sl.lrnmarized as 

folk,ws. She ow11.s the premises at 42 Joralemon Street and resided there sinc.e i974. Kathiyn Kantha 
' ' . . . 

. a:nd J1er lnisband.purchased lhe adj~cent home .at 44 J◊ra1emon·Street in 20.19 and continued to L:esi~e 

there in.202,3,. Ms. Goldbe(g testified to Kathryn Kantha's hair color as dep1cted in photogra1.1hs 

.ml:j.rked as_plaintiff's Exhibits "4"-, "6'\ ''7", ''t' and "9", 

On cross,.examination, Ms. Goldberg testified that she tookthe photograph rnarked$xhibit '!4" 

in October 2022. With regard to E:X!Ji.bit~ "6;', ••·r, "8" and "9", Ms. Goldberg; 'di°d not.take tbe 

photogtaphs; did not:know v-ihen the.photographs were taken, and did not know the lightfog conditions 

in which the._photographs were:taken.· 

.On redirect, Ms. Goldberg testified that Ms. Ka1itha 's hait had_ be!;:n "rhuch blontl¢r" thmi when. 

Ms. Kantha appeared in Court on t\1/0 occasions. Plaintiff's co~1nsel rest_ed. 

This·Cotirt heard argument qn defense cm_msel's motion for dismissal. While reserving 

decision on other ~rguments, this, Court held that 0all claims. .. against Ravi Karitha we~e disni.issed . 

bec.ause .Plaintiffhad not satisfied.her bul'den to estabhsh-that ser.vice of process ,vas propel'ly· · 

performed up.on Ravi Kantha .. 

dn ·septembet 19, 2023, the de.fe11se canj;:clt101i-pai"ty wit11ess, Natalja Senkiv, who,tcsti:fi.ed 

with the aid of a Russian "interpreter. I\fa. Senkiv's t1;:stimo11y or~ S\;!ptem·ber J 9, 2023 is summai'1zed as 

follows. Ms·. Senkiv was employ~q by Made C.l~an Hpme.Sofotinn in January-2"023 and was assigned 

to clean for the Kaptha's at44 Joralemon Street. Her work houts on Frida:ys-1nJanuary 2023 began at 

2:00 p.m. Ms. Senkiv recalled approaching the entrance to 44 Joralemon Street on Friday,Jam1ary :26, 

202.3. A man .asked her it the address was 44 Joralemon Street at1d if Ravi and Kathryn lived there_ She 
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responded "yes" to both questions, at which point the man handed Ms. Scnkiv a paper with a request 

to, "give this paper tn those people". Ms. Senk testified that .her _ha.ir color "in January20.2:3 was blonde. 

On cross~exarnination, Ms. Senkiv testified that she speaks Englisi1 "a .little bit". lvf s. Senkiv 

testified that the mar1 who handed her papers spoke to her in English. Ivfs. Senkiv testified that the man 

ha"nded her a plain, white e1:Welope of unknov,>n size. Ms. Senkiv gave the envelope to_ "Katie". 

On September 20, 2023, Kathryn Kantlia testified for the defense. Ms Kan th a 's. testilpony on 

September 19_, 2.023, is summarized a~ follows. Ms. Kant.ha testified tbat her address as of J{-lnuary 6,. _ 

202-3, was 44Joralernon Street, Brooklyn, New York 11201. Ms. Kantha testified that she is a retired 

altotney and presently a stay-at-home niom. Ms. Kantha testified that her hair color _on Janiiary 6, 2023 

was bro\:vri. Ms. Kaniha testified Ms. Senkiv's na1i ve language is Ukndnianand the two co111mu1iicatc 

via text textmessoges using Google trtmslator. Ms. Kantha v,ras inside. when Ms. Senkiv teportcd for 

work on January 6, 2023. M:s. Senkiv was ca.rryinganen:vel0pe_, said that:someone gave itto her, and 

set .it down in the Kantha cliildren 's playroom. tv1s. I(antha testified that her hair color on January 6, 

2023 was brown. 

On cross-examination, Ms. Kantha testified that she was not handed papers by a process server_ 

She reiterated that hei• hair color was brown. Ms. Kantha testified that she later opened the e1ivclopc 

brought by Ms .. Senkiv and it cohtained a summons and cori1plaint reflecting the Goldberg versus_ 

Kaµu~ Suite action. 

Defense counsel rested. After hearing further argument on whether the process server's 

logbook had been proffered by plaintiff, this.Coult dedined .to dismiss the tlahns· against the 

·individt1a1 defeildants based on .the alleged failure to p1'offer a·. kigbdok. 
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DECISION 

T.he credible test:imony of.D:avid Roffe es"tablished that he believed that he was serving the 

defendant in this at::tion. However~ tliis .. Com1 finds·tharMr.-Roffe mistakenly served Natalia. Serikiv . 

.Fnrther1 Mr.·Roffe·did not identify the sui.1~1ons.artdcon:1plaint as:tbe docuni.en.t that he·set\l~c;l.The· 

credible testiimfoy ofNa_talia Senkiv-establishedthat ~he was handed pap"ers. by·Mr, Roffe, Neither 

det~ilse witne;ss~s vJas.-shown ihe sq.mmons and .compJait1i, _nor.askQd Wthose were the documents· 

rece·ived. 

The Court fincf~ that-plaintiff failed to.dert1onstrate service of the summons and.co1i1plaint. 

pursuant to· CPLR §_· 308(1). i,pon ·defendant Kathryn Kantha and failed to ·de1nonstrate· service pursuant 

to GPLR§ :308.(2) upon defendant Ravi Kantha: 

CONCLUSION 

The bra,nch of the motion· of defond·ants,Kapua Suit~, LLC, Ravi Kantha, and Kathyrn Kantha 

for an _order solely disrnissir1:gthe: complaiilt pursuant to CPLR J211 (8) for lack of_per.sonal 

jurisdiction is granted as to the.defendants, Ravi Ka1itha, and Kathyrn Karttha. 

-The· other branches of the .defondan"ts' ·motion are ~herefor.e rend~red acaqemi c. 

The foi'egoing constitutes the de~isfrm·and order ofthis Co-µ11. 

ENTER: 

J.S ... 

HON. FRANOOS A. RIVERA 
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