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At-an TAS Term, Part FRP-2 of the. Supreme Court
of the Stite of New York, held i in- and for the
County of ngs, at the-Courthouse, at 360 Adais
Street, Brooklyn, New Yoik, 11201 on the 10th day
of October; 2024,

P RE SENT;
HON DEREFIM B. NECKLES,
! Actmg Justlce
T ~X.
RETAINED REALTY INC
Plaintiff;
: - against - Index No. 606172007
i

HERBERT E.KOENIG, SUSAN R. KOENIG
CDLUMBIA UNIVERSITY MEDICAL; CENTER -
ANESTHESIA SERVICES AND THENEW YORK
STATE DEPARTMENT OF TAXATION AND

FINANCE

Defendants.
---_-;[-—‘——_—-..--.'.:'...-.‘...........-..; ............ X '

j
The fmllowmg papers read berdin: NYSCEF Doc Nos:
Motion te Reargue/Opposmom’Reply Afinexed . paper filed
Order to Show Cause/Affirmations Annexed 5.20, 2994
Opposmon Order to Show Cauise 2854

;_
1

: Upon the foregoing papers in this proceeding to foreclose on a mortgage
cp_cux;iibering- the subject property located at 1733 East 32nd Street, Brooklyn, NY 11234,
& '

defendant Herbert F. Koenig movés. (undet mot. seq: 13) for an 'otder (1). granting
: _ \h) 8 _

re,argt_‘-:iment,‘of the January 25,2022 decision and. order-pursuant to CPLR §2221{d); and

(2) upon regrgument, granting defeéhdant’s cross=motion seekmg vacatuy of the January 28,

2016 order and Judgment of foreclosure and sale-and dismissal-of'thé action.

!

1.. Deféndant Herbert E. Koenig moves (under mot. seq. 14) by order to show cause
i . . o .

for ag ordéer eajoining plainti ff from tiking any-action to sell, transfer, or encumber. any
i.
‘

L
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i

infe‘r%St-‘iﬂ thesubject property, pending a-determination of defenidant’s motion for leave fo

reargue

; - Background .

‘This action arises -fr'om--deféndantf’sf default in payment of amounts due under a note
and-ngmrtgage exscuted by defendant on Decerriber -9‘,;'2033}?.-&” the érig‘iha‘l’ principal amount
of$2§é5,:000;00. Defendant did nok serve or file an answer to the complaint and did not file

a -timéiy: riotic.e of appearance. Upon vdeferidant"s. defaillt iy appeating, by order dated July
2, 2Q08 plaintiff was granted an ordér of reference. Thereafter plaintiff moved for a
judgment of foreclosure and sale, but prior to the rétuen date: of plmntiffsmotlon, plaintiff:
r_cc‘eljled cprrc'spond_e'nce. that defendant’s counsel had been shspended from the practice of
faw- as of January -8, 2015, and. defcndant requests an'adjournment.to rctam new courisel.

Plamtsz conserited-to- anadjournment to the first week of September; however thie motion
WaS‘a‘:dJ ourned to July 9, 2015, and plaintiff'did not appear, and the motion was marked off
the -céiiendar,

g--'Plaintiff then made -its sixth application for'a judgment of foreclosure and sale:on

‘Septembcr 29, 2015, and. it was. granted witheut-opposition by the ‘coutt by -order dated

J’anua%ty--zs, 2016, The foreclosure. sale was. previously set thres, times, and each time

cancelled due to-defendant ?ﬁling; an .order to show cause to-stay the sale. Théreafter, on

_S'ep’téﬁlherfzo, 2019, piain'ti_ffi-moved'_ for the.court’s permissioi to set the foreclosure sale,

atd defendant cross-moved on Marchi 3; 2020 to.vacate theé judgement | of' foreclosure and

sale -g_n,-the grounds that this action should have been sfayed pursuant to EPLR. §321(8),.
_ 2
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"'be'(:al.ése his prior-attorney’ was suspended. By order dated January 25, 2022, the outt

gi:_a_ntéd., plaintiff's motion -f;_an’_‘d denied: defendant’s cross-motion on- the grounds that
] .

H

-_-defc;ﬁdfa_nt- failed toraise this issue in his.prior motions to-vacate the judgment.

i Defendant now. moves.to reargue the January 25, 2022 decision, #nid stay the sale’

yending the outcome ofhis motion.

Discussion

i Pursyant to CPLR §2221(d)(2), a motion for leave to reargue shall be ‘based on

m'atttaits of fact o law allegedly ovetivoked or misapprehended by the Courtin determining
E
the pzi'-ior-- motion. Here, defandant contends. that the court erroneously concluded that

| S . e v .
defendant: was precluded from raising additional grounds. for vacatur (under CPLR
§321(c)) inits successive.motion for vacatur of the judgment of foretlosure:and sale,

|

| Aparty is precluded from moving to-vacate its default on grounds agserted in a prior

]

mqfidin;to vacdte the 'd'efaul_t_'that‘hadi'been pteviously denied in an order from which it took
_‘1_10-.api)eal as well as-ori grounds that weré apparent at the time t_h‘at.fhé.‘-party m'a&q the prior

'hltit;ib;nr-butw_f:re not asserted therein. 4.G. Parker, Inc, v. 246 Rochester Pariners, LLC, 85
-'N.-Y.é.aéi.:safz,_ 534 (2018).

H B
| Hete, defendant brought its first motionto vacaie the judgment of foreclosure and

H
T
H

sale on April 1, 2016, only arguing that plaintiff failed to comply with N.Y. Kings County
Supreme Court Uniform Civil Rules, Pt. F, Rule 8. The suspension of defendant’s prior

atforngy was apparent at the time the first idotion was submitted.

v 3.] T e T
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1" To the extent that defendant’s sécond motion'to vacate the judgementof foreclosure

and sale was. treated as one for-renewal, a motion forrenewal “shall contain reasonable

justification for the failure to present. such facts on the; prior motion™ Fardin v. 61st

Wooéi’,:idé;Assoc., 125 A.D.3d 593, 595. “A motien for leave to renew is mot a second
i

f'ehanié'_e,-'ﬁtdy given to parties who have not exercised due diligence in making their first,
“factual presentation.” 7d.

]
b

{ Thus, the court properly held in the January 25, 2022 decision that defendant fails
fo present any excuse for his failuré to raise the CPLR. 321 (c) issue in his.prior motion.
_Additional.ly?_'.Wh‘en:,ré\ciew'ing_-defendantls‘. appeal of the decision to.his fitst motion
to vaig‘at’e_ the judgmenit of foreclosure and sale, the Appetlate Division ciied to NAB Asser
i

Ventire 1V, LLP'v, Orangeburg Equities, holding that “[4] judgment of foreclosure and
saleégﬁnexed-again_st'a defendant is final as:to &ll questions at issue between the parties, and
i
all iniatters of defense which weté of migfit have been litigated in the foreclosure action are
conelizded”, 19 A.D3d 565 (2005). Defendant should have raised his deferises before the

entty of'a judgment.of foreclosure, but did not, and'should not be entértained by the couit

after thie fact. 7d:

Accordingly, it is
:QRDERED that Defendant Herbert E. Koenig®s motion for leavé to reargue is.
'den_ie'it_l in its entirety; and if is.

: ORDERED that defendant, Hetbert E, Koenig’s -order,to show: cause to stay the

actiof;_ pending the decision.ofhis motion to reargue is denied as moot.
3
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This conétitutes the decision and order of the Court,
i

| ENTER,

HON. DEREFIM B. NECKLES
A 1 S. C.
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