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JSCEF DOC. NO. 92 RECEI VED NYSCEF: 10/ 15/ 2024

Atan [AS Term, Part ERP-2 of the. Supreme Court,
of the State -of New: York, held in and, for the
County of ngs at the Couithouse, at 360 Adais
Street, Brooklyn New York, 11201 on the 9th.day
.of October, 2024,

PRES ENT:

"HON. DEREFIM B.NECKLES,.

: Actmg Justice,
e e e e e e e ama i '
WELLS FARGO BANK, N A. AS TRUSTEE K OR
THE MLM1 TRUST SERIES 2606- -WMCL;:

Plaiotiff,
- agdinset - Index Nb. 61/2008
MAR]AB ‘HUAMANI, LIZ'M. ISLAS, JORGE
ISLAS, MORTGAGEELECTRONIC

REGISTRATION SYSTEMS, INC., AS NOMINEE-

AND MORTGAGE OF RECORD, WMC
MORTGAGE CORP., JOSE VARGAS, ETAL,

; Defendants
S m e e A .. - N L PR EY 4
The following e-filed papers read herein: NYSCEF Doc Nes:
Notice jof Motiow/ Affidavits (Affirmations) Annexed $4-87
Opposnmn Affirmation to Mouon ' 89, 90
Reply Afﬁrmatmn 10 Opposmon - 91

Up"on the foregoing papers in this proceeding to foreclose a mortgage encumbering,
the 'prép‘axty-.at 369. 92 Street, Brooklyn, NY, plaintiff moves (under mot. seq. 9) for an
order 'Iimtsuant--.to CPLR 2271(d)-granting leave toreargue the priormotions.sequences 7
and '._8',-%:~Whi'ch resulted in an order denying the prior metions based on' the death of Jorge

Is]as, é_nd.'updn" Teargumerit, deciding the-prior mdtions. on the arguments within:
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Background

'éPlain_tiff"commenc'éd this action on Japuary 2, 2008, seeking to fbr:'ec'_lb_se a.-moﬁgage‘-
eneuniaoﬁ;ring:the subject property, sécuring a note for '$500,000:00. Plaintiff was granted
an otdf'ef of reference on December 21, 2011, and later a judgment.of foreclosure.and sale
on Eet;ru_ary 21,'2017.0n March 23, 2021, defendant J qrg‘t:;f,I_slas_,_passedf,awa}r.- On October
6; 2022 plaintiff moved to amend the judgment and extend the time to ¢onduct the sale,
Wh_iehg was granted by ordeérs dited Deceriiber 13, 2022 and February 22, 2023 (“2022.
_order's_;“’)_. Thereafier, defendant moved (Under mot: seq. 7) to vacate the December 21,2011
order'bf reference.and the February -21, 2017 judgment of foreclosure and sale, and to.
dlsmlss the action. Before motion sequénce 7 was heard, defendant roved by order to show
éau.SC'f@tbi-vacate the 2022 ordets; and to:temporarily enjoin the plaintiffs from taking any
-ac_t_ioni to sell the subject property. By order dated February: 29, 2024, this court ordesed.
that défendarit’s motions were denied with leave to renew after a propér representative 1$
-'subs_ti_?uted for the deceased defendant and staying thie instant action..

.é..PIai'nt'-i:'ff now mioves io rea;'_guf;u the February 29, 2024 decision, centending ‘this
coust misinterpreted casclaw regarding the: death of a party.

: Discussion

Pursuant to CPLR. §2221(d)(2), a motion for leave-to reargue shall be based on
*'matt_e%s: of fact or law allegedly overlooked or misapprehended by the:Court in détefinining,

the pri_or motion.
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The death-of a party after eniry o_t.;‘ judgment of foreclosure and sale does not require
the si;bstitutidn_i of heirs; Wing v, Riohda, 125 N.Y. 678 (N.Y: 1890), Fuithermore,
défcu'c_iﬁnts_ Jorge Fsla and Liz Isla, held titl jointly, as tenants by the entirety: Where a
party's demise does.not affect the merits of a case, there is no need: for sirict adherence to
the reéui_'re_,memi that the .p'ruc:_-ccdings be stayed pending substitution. DLJ Mige, Capital,
Inc. v 44 Brushy Neck, Lid., 51 AD3d 857,858 (2nd.2008). Further, existing joint tenants
with--rig"'h't of survivorship automatically convey. tlie property upon death to the surviving
party. E'Wz'ntér- v.Kram, 158 NY'S2d:417 (2d Dept 1957).

E:He_x_:e, plaintiff submits that the court’ misapprehended the case law regarding
idedéas‘;e_:d parties and the éffect on a foreclosure action, Since defendant. Jorge Isla died
postj.fjl.{id'gmcnt,-:a substitution of heirs is'not required. Even if his-death was prexjudgment;
suhsﬁé}ﬁion would not be required since his interest in the property passed to his wife Liz.
Eurﬂig;mgre, __plaihlt'ii"f'is_ tot seeking a dcﬁc’iency:_:jqqgment_.against_ 'c'i'e‘c‘:fident' bedause he is
not the borrower in this action, |
A_cco'r?ingly,- it is

ORDERED that plaintiff’s mation to reargue i.._s-.g:_j‘rants:d'--_and upon.reargument, the
oi‘de'r'%élated;f‘ebruary 29 2024 .iS%.vgcated', Defendant’s prior inotions (mot. seq. 7 & 8) are

denied in its entirety and there:is no.stay imposed on the instant action.

[*3] S s e
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This constitutes the decision and ordet of the coutt.

ENTER,

HON. DEREFIM B, NECKLES
A. LS. C.

HON. DEREFiM B, WECRLES
oS Bl 8.C,
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