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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. JAMES G. CLYNES 

Justice 

------------- ---------- --------------- --------- ----------------------------------X 

TAPON JABED, 

Plaintiff, 

- V -

JOHN DOE, DUANE C. HEATH 

Defendant. 

-------- ----- -------------------- ------------ ------------------------------------X 
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INDEX NO. 

MOTION DATE 

MOTION SE9. NO. 

22M 

l 505 13/2024 

03/25/2024 

001 

DECISION+ ORDER ON 
MOTION 

The following e-filed documents, listed by NYSCEF document number (Motion 00 I) 4, 5, 6, 7, 8, 9, I 0, 12, 13, 14, 
15, 16, 17, 18, 19 

were read on this motion to/for DISMISS 

Upon the foregoing documents, it is ordered that Defendant Heath's motion to dismiss 

Plaintiff's Complaint in its entirety on the grounds that the Court lacks personal jurisdiction based 

on improper service; and Plaintiff's cross-motion pursuant to CPLR 306-b seeking to extend the 

time for Plaintiff to serve Defendant Heath are decided as follows: 

Plaintiff seeks recovery for injuries allegedly sustained as a result of a January 20, 2021 

motor vehicle accident between a vehicle owned and operated by Plaintiff and a vehicle owned by 

Defendant Heath and operated by John Doe. 

Defendant Heath contends that Plaintiff has yet to file an Afiirmation of Service showing 

that Defendant Heath was properly served. Pursuant to CPLR 3211 (d), a defendant is required to 

file a Motion to Dismiss asserting the affirmative defense of improper service, within sixty (60) 

days of the filing of his Verified Answer. Therefore, Defendant Heath contends, he filed his 

Verified Answer dated January 23, 2024 asserting the affirmative defense that this Court lacks 

jurisdiction over the person of the Defendant in that service of process was not made in accordance 

with the provisions of the CPLR. 
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In opposition to Defendant Heath's motion and in support of his cross-motion, Plaintiff 

contends that Plaintiff's time within which to serve Defendant Heath has yet to expire. 

Specifically, Plaintiff contends that the Summons and Complaint was purchased on January 18, 

2024 and thus Plaintiffs 120-day period to effectuate service of process is set to expire on Friday, 

May 17, 2024, which had yet to occur, as of the date of the opposition, April 16, 2024. Plaintiff 

further contends that Plaintiff has outlined sufficient reasons as to why an extension of time to 

serve Defendant Heath is warranted. Plaintiff relies on the affirmation of Christopher Baez, in 

which he affirms that he is employed by Hermes Edge Inc, an office that performs process serving 

for New York law offices, his office was retained to perform process serving assignment on 

Defendant Heath, they conducted attempts to serve Defendant Heath at the address 1455 Jessup 

A venue, Apt 1 C, Bronx, NY 10452, but was told by the current tenant that Defendant Heath no 

longer lives at that address. Baez further affirmed that he conducted an address search and has not 

been able to locate a new address at this time. 

Plaintiff also submits an affidavit in which he confirms that the contents of the Complaint 

are true and accurate, and thus, Plaintiff contends, he has a good and meritorious cause of action. 

Plaintiff further contends that there is no prejudice to Defendants in permitting an extension 

oftime to serve Defendant Heath, particularly where Plaintiffs deadline has yet to occur. 

In reply to Plaintiff's opposition, and in opposition to Plaintiffs cross-motion Defendant 

Heath contends that at no point does the Process Server, Christopher Baez, state on \vhat date(s) 

service was attempted upon Defendant Heath. Further, Defendant Heath contends, Baez fails to 

state on what date(s) the address search was conducted, and thus, it would appear that no attempts 

were made to effectuate service until sometime after Defendant's motion was made on March 25 
' 

2024. 
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CPLR 3211 (8) (a) provides that a party may move for judgment dismissing one or more 

causes of action asserted against him on the ground that the court docs not have jurisdiction over 

the person of the Defendant. When a defendant objects to the court's exercise of personal 

jurisdiction, the ultimate burden of proof rests upon the plaintiff (Lowy v Chalkahle, LLC, I 86 

AD3d 590 [2d Dept 2020]). However, in opposing a motion to dismiss the complaint pursuant to 

CPLR 3211 (a)(8) on the ground of lack of jurisdiction, a plaintiff need only make a prima facie 

showing that such jurisdiction exists (Banxladesh Bank v Rizal Commercial Banking Corp., 226 

AD3d 60 [ I st Dept 2024 ]). 

CPLR 306-b provides, in pertinent part, that service of the summons and complaint shall 

be made within one hundred twenty days after commencement of the action and that if service is 

not made upon a defendant within the time provided in this section, the court, upon motion, shall 

dismiss the action without prejudice as to the defendant, or upon good cause shown or in the 

interest of justice, extend the time for service (CPLR 306-b ). 

Here, Defendant Heath is correct that Baez's affirmation is incomplete, as it does not 

specify the date(s) and time(s) service was attempted nor what reasonable efforts, other than an 

address search, were made to ascertain the address of Defendant Heath. However, the Court finds 

that this is not fatal since the action was commenced within the limitations period and the 

constraints of CPLR 306-b had not yet run at the time of the motion and the affirmation of Baez. 

Further, Defendant Heath has not established that he would be prejudiced by late service, and there 

is a strong interest of the courts in deciding cases on the merits where possible (Henneberry v 

Borstein 91 AD3d 493 [1st Dept 2012], citing L-3 Communications Corp. v SafeNet, Inc .. 45 AD3d 

I [l st Dept 2007]). 
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Accordingly, in the interest of justice, the court exercises its discretion and Plaintiffs cross 

motion to extend the time for service of the summons and complaint upon Defendant Heath is 

granted and Defendant's motion to dismiss for Plaintiffs failure to timely serve Defendant is 

denied. Accordingly, it is 

ORDERED that the motion by Defendant Heath to dismiss Plaintiffs Complaint in its 

entirety on the grounds that the Court lacks personal jurisdiction based on improper service is 

denied; and it is 

ORDERED that Plaintiffs cross-motion for an extension of time to serve Defendant Heath 

is granted, and it is further 

ORDERED that Plaintiff's time to serve Defendant Heath is extended to 60 days from 

entry of this order.; and it is further 

ORDERED that Plaintiffs time to serve Defendant Heath is extended to 30 days from 

entry of this order; and it is further 

ORDERED that within 30 days of entry, Plaintiff shall serve a copy of this Decision and 

Order upon all parties with Notice of Entry. 

This constitutes the Decision and Order of the Court. 
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