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PR E'S ENT: 

HON. LA WREN CE KNIPEL, 
Justice. 

JPMORGAN CHASE BANK, N.A., 

Plaintift~ 

-against-

TOJUREAl.TY CORPORATION; 

!495 EAST46TII STREET CORP.; 

1499 EAST 46m STREET Co RP.; 

1495-99 EAST46rn STREETCORP.; 
NEW YORK CITY DEPARTMENT OF FINANCE_; 

DEh\RTMENT OF.HOUSING PRESERVATION & DEVI;L0PMENT; 

NEW YORKCITY ENVIRONMENTAL CONTROL BOARD; 

NEW YORK S'i'ATE DEI;ARTJ\.lf::NT0F TAXATl0N AND FINANCE; 

''JOI-IN DOE" and ''JANE Om:," Said 
N arnes Being Fie tit io us, It Being the [ n ten tion. of 
Plaintiff to Designate Ai1y and All Occupants, 
Tenants, Persons or Corporations, If Any, Ha viii g or 
Claiming an l ntcrest in or L icn upon . the Premises 
Being Foreclosed Herein, 

Defendants. 
. . . 

The following e-filed papers read herein: 

Notice of Motion/Cross Motion, Supporting Affirmations, 

At an TAS Term; Commercial Part 6 of the Supreme 
Court of the State of New York, held in and for the 
County of Kings, at the Courthouse, at 360 Adams 
Street, Brooklyn, New York, on the JSl_ day of 
Hi;:im-1 .4, 2 0 24. 

·o~-

DECISION 

Index No: 535945/22 

Mot. Seq. Nos. 3-4 

NYSCEF DocNo.: 

(Affidavits) ahd Exhibits Am1exed -. _______ _ 74-116: 122-126 
I 18-121 Affirmations (Affidavits) in Opposition _______ _ 

Reply Affirmations ______________ _ 132-133 

This is an action to foreclose a mortgage on the multi-fa1nily residential building located at 

1495~1499 East 46th Street, Brooklyn, New York 11234, also known as 1960 East 46th Street, 

Brooklyn, New Yor~ 11234 (the "undexlying propertyj'), currently owned by defendant 1495-99 

East 46th Street Cotp. (''1495 .. 99 Corp'') and formerly owned. by defendant Toju Realty 

Corpotatioi1 (''Toju"). Nonparty Fral'1cisca dberiebitse ("Frandsca") is. a11 officer a1id sole 
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shm'eholder of 1495.,99 Corp. Francisca is also the surviving spouse of her late husband, Edwin 

Gbenebitse (''Edwin;'), who: was Toju's sole officer-and shareholder. 1 

In Seq, No. 3, plaintiff JPMorgan Chase Bank, N~A. ("plaintiff')., moved for an order: 

( 1) pursuant to CPLR 3212, granting it summary juclgment as against 1495-99 Corp; striking artd 

dismisshlg with prejudice 1495-99 Carp's Verified Answer; dated August 8, 2023 ("1495-99 

Corp'I;·.-ans·wet'') (NYSC'EF Dcic N.o. 46t (2) pursuant to. CPLR 3215, grantin_g·plaintiffleave to 

enter a de.fault judgment as against each of defendants.- Toju, 1495 East 46-'_h "Street Coip. 

("1495 Corp"), 2323 Avenµe X Corp._, formerly known. as 1499 East 46(11 Street Corp. 

("'1499 Corp"), New York City Department of Finance, Department of I-lousing Preservation & 

beveloprnent, New York City Envirbnmental Control Board~_-and New York St.ate.Department of 

Taxation and .Finance; (3) ame_ndipg·_ the caption to. delete_ -defendants "John. Doe'' ar_rd ''Jane Doe'•· 

therefrom and to amend the name of 1499 Corp to "2323 Avenue X Corp., formerly known as 

1499 East 46 th Street Corp/'; (4) appointing a referee tb compute the amounts due; and 

(5) reforrning, .. nunc pro tune_,_ the Customer 2002 Mortgage2 and the Customer 20.02 CEMA3 to. 

replace the erroneous legal descriptions therein to- ·include the Full Properly Description;4 

1 See Francisca Gbencbitse's Affirmation .in Opposition to Motion and ih Support of Crpss-Motion, dated 
April 9, 2024 ("Francisca's affirination'), ,i-r 1-2 (NYSCBF Doc No. 123). 

1 The term "C4,stomei· 2002Mortgage" means the Mortgage Between Gtee11point Mortgage Funding, Inc. and 
Toju Realty Corporation; dated February 22, 2002, which secured an indebtedness in the original principal 
amo'°mt:of$29,07().76, and which was r~corded in theO.ffi.ce of the CityRegistet ofthe City ofNew Yotk 
on May_ 28_, 2002, at Reel 5641,iPage 1585 (NYSCEF Doc No, l(.l":2)_. · 

3 The tcnn ''Customer ·2002. CEMA" means·.the· Consolidation, Modification, and· Extensioi1 Agreement 
Between Greenpo.int Mo.rtgagc Funding,.Inc .. and Toju,.·Realiy Corporation, dat¢&Febru~ry 22; 2022, whi¢.h 
consolidated the Cu.stainer 2002 Mortgage (among bthermortgages) iiitda consolidated mortgage.lien in the 
amount of$690,000, and which was recorded in the Office of the City Regisfor of the City of New York on 
May 2a, 2002, at Reel_ 5641, Page 1593 (NYSCEFDoc No, 103). 

4 The term ''Full Property Description" memis the mqtes and bound description of the underlying.propeiiy, 
"its more fully set.forth in.·il 3- -of plaintiff's Statement of Material Facts, dated March 22, 2024 (plaintiff'·s 
SOM) (NYSCEF Doc.No. i .15). Defendants; in oppm;ition, have taken -n.O- positionas to the ac_c·ur11cy-ofthe 
Full Property Description, :see Response ro Plainti_ff·s Statement of .Material Facts, dated April 10,, 2024 

2-
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(6) reforming, nunc pro tune, tl:ie 2005 Assignment5 by replacing the erroneous partial schedule of 

rnottgages attached thereto to include the Correct Schedule of Mortgages{' and (7) detennining 

that plaintiff has a first lien oi1 the undcdyingproperty. 

In Seq. No. 5, defendants 1495-99 Corp and Toju (collectively, defendants) cross.,rnoved 

for an order: (l) pursuant to CPLR 3212, disrnissiqg plaintiff's complaint, dated December 8, 

2022 (the complaint) (NYSCEF Doc No. 76): (a) on account of plaintiff's failure to serve Toju 

with a 30-day notice to cure the underlying default and/or with a notice to accelerate the 

underlying debt, as required by the mortgage documents; and (b) as time-barred by the six-year 

statute of limitations as applicable to the first and second reformation causes of action in the 

coniplaint and upon Which the third ( or remaining) cause of action for foreclosure is predicated; 

and (2) pursuant to 22 NYCRR § 130-1.1, imposing sanctions on plaintiff. 

Procedural Chronology 

On Dece1nber 91 2022, plaintiff commenced this action against 1495-99 Corp and Toju 

(among others) and filed a notice of pendency agaii1st the underlying property (NYSCEF Doc 

Nos. 1-2 and 35, respectively). 

On January 17, 2023, plaintiff served Toju via the Secretary of State (NYSCEF Doc 

No. 36). Ori March 6, 2023, plaintiff served 1495-99 Corp also via the Secretary of State 

(NYSCEF Doc No. 43). 

(''defendants' response to plaintiff's SQM"), 13 (NYSCEF Doc No. 126) . 

. 5 The term "2005 Assignment" me.ans the Assignment ofMortgage withoµt Covenant, dated October 14, 
2005, froril Grecnpoint Mortgage Fundi11g, Irie. to Washington Mutual Bank; F.A., which was recorded in 
the Office of the City Register ofthe Cityoi'New York on November 29; 2005, at CRFN 200SQ006S9308 
(NYSCEF Doc No. I 06). 

6 The term "Correct Schedule of Mortgagesn means a list of mortgages and their modifications· as to the 
underlying property, as more fully set forth in NYSCEF Doc No. 34. See Plaintiff's SOM, 1~ 26-27; 
Defendants' response to plaintiff's SOM, 11 26-27 (taking no position as to the accuracy of the Correct 
Schedule. of Mortgages). 

3 
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OnAµgust 8, 2021, 1495-99 Corp interposed its answer{NYSCEF Doc No; 46} 

OnAugust 16, 2023, plaintiff rejected 1495-99 Carp's answer as untimely{NYSCEF Doc 

No. 47). 

On September· l l; 2023, 1495-99 Corp and Toju. (collectively, "defendallts") inoved {in 

. .. 

Seq. No. 1) for (among other relief) an order compelling plaintiff to accept 1495-1499 Corp's 

answer and for leave to interpose a proposed answer on behalt ofToju (the prior motion). 

By Order, dated October 11, 2023, the Court held; in relevant part, that"[t]his action is 

stayed through 12/31/23 for [Francisca] [toJ seek [an] expedited appointment of [a] personal 

representative for nonparty decedent [Edwin] in Nassau Surrogate's Court" (the "initial order") 

(underlining in the original omitted) (NYSCEF Doc No. 64).7 

On January 2, 2024, defendants moved (in Seq. No. 2) for leave to renew their prior motion 

and, upon renewal, an order, once again, compellingplaintiff to accept 1495-1499 Carp's answer 

and for leave, once again, to interpose a proposed an$wer on behalf of Toju {the ''renewal 

motion"). 

By order, dated February 9, 2024, the court held, in relevant part, that "[r]encwal [is] 

granted only to the extent thattheinstant action [is] stayed for a period of 60 days from the date of 

entry of this order to obtain appointment of a personal representative for [Edwin]" (the "renewal 

order"). Approximately two inonths later, on April 12, 2024, the renewal order was entered 

(NYSCEF Doc No. 127). 

In the interim, plaintiff moved (in Seq. No, 3) on March 22, 2024~ and defend'1nts (through 

Francisca acting in the dual capacity as the officer/shareholder of 1495-1499 Corp and as the 

7 See Matter (~( Edwin Gbenebitse. Deceased, File No. 2021-2189 (Sur Ct, Nassau County) (listing 
February 2, 2021 as the date of Edwin's death). · 

4 
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petitioner for the appoii1t1ncnt of a personal representative for Edwin's estate which owns shares 

in Toju) cross-moved (in Seq: No. 4) on April 10, 2024 (as applicable), for summary judgment 

and for ancillary relief, as set forth above. Upon the expiration of the 60-day stay set forth i11 the 

renewal order. the parties completed their briefing on the motion and cross motion. On July 10, 

2024, the inotion ai1d cross·motion were fully submitted, with the Court·reserving decision. As of 

July 10, 2024, Francisca did notrcceive letters of administration for Edwin's estate. 8 

Discussion 

"The d.octrine of the law of the case seeks to prevent relitigation of issues of law that have 

already been determined at an earlier stage ofthe proceeding" (Brownrigg v New York City Haus. 

Auth., 29 AD3d 721, 722 [2d Dept 2006]). ''The law of the case doctrine applies only to legal 

determinations that were necessarily resolved on the merits in a prior decision and to the same 

questions presented in the same case" (US. Bank N.A. v Moss, 186 AD3d 1753, 1753 [2d Dept 

20201 [internal quotation marks and citations omitted]). The doctrine '"forecloses reexamination of 

[an issue previously determined] absent a showing of newly discovered eviden~e or a change in 

the law" (Ka)'green Realty Co., LLC v JG Second GenerationPartners, l.P., 116 AD3d 667, 669 

[2d Dept2014]). 

Here, the Court previously held- not once, but tv,;ice, by way of its initial and renewal 

orders - that 1495-1499 Corp and Toju ate both in default A defendant in default "admits all 

traversable allegations in the complaint, including the basic allegation of liability, but does not 

admit the plaintiffs conclusion as tn damages" (Rokina Opt. Co., Inc. v Caniera King, Inc:, 

63 NY2d 728, 730 [1984]} As defendants in default, 1495-1499 Corp and Toju are deemed to 

have admitted liability as to all three causes of action asserted in the complaint which are for the 

x See· Frartci sea's affirmali on, ~· 3. 
5 
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reformation of the aforementioned documents (the first and second causes of action) and for 

foreclosure (the third and final cause of action}. Their only recourse before the Court9 is to 

respond (if they be so advised) to the confirmation of the referees report and to the entry of a 

judgment of foreclosure and sale (see Bank ofNew York Mellon Tr. Co., N.A. v Ahmed, 204 AD3d 

972 [2d Depf2022]). 

To the extent that plaintiff seeks summary judgmentas agflinst 1495,.1499 Corp, such relief 

is iniproper because a default judgment (rather than summary judgment) may be sought against 
. . 

a defendantin default(see CPLR 32.12 [a]; R1.1sso 11 Crisona,219 AD3d920, 921 [2d Dept 2023]). 

As noted, 1495-1499 Corp was twice denied leave to interpose its belated answer. 

A long::.fotm order is issued concurrently herewith. 

This constitutes the decision of the Court. 

ENTER FORTHWITH, 

41 
HON. LAWRENCE KNIPEL 
ADMINISTRATIVE JUDGE 

9 Defendants have appealed the initial and renewaiorders to the.Second Judicial Departtnent (NYSCEF Doc 
1-{os. 70 and 13J1.respectivcly; Appe\latQ.DiVision, Dcicket Nos. 2024.:Q'Q6l5·and 2024-07529, respectively). 

6 
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