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SUPREME COURT OF THE STATE OF NEW YORK _

COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8&

_________...................................._................. ________ __________X

OTR MEDIA GROUP, INC. AND AFFILIATES, _ - _
Plaintiff, Decision and order

- against -  Index :No. 5198038/2024
VIZIBLE MEDRDIA GROQUP, LIC a/k/fa VIZIBLE MEDIA,

LLC d/b/a VIZIBLE OUTDOOR, DAN BARNES a/k/a
DANIEL BARNES, and ZAC ZABNER, jointly and

severally, ;
Defendants, November 19, 2024

—————— e B e T P PR & :
PRESENT: HON. LEON RUCHELSMAN Moticn Seq. #1 & #2
The plaintiff has moved sSeeking . an injunction. The

defendants have cross-moved pursuant to CPLR §3211 seeking to
dismiss the complaint for the failure to allege any wcauses of
action. The motions have been opposed resPectiVElyg Papérs were
submitted by the parties and after reviewing all the arguments
this court now makes the following determination.

According to the werified ceomplaint the plaintiff is a
marketing company that specializes in physical billboard
impressions through the country. The verified complaint alleges
that the defendant Dan Barnes established a competing company,
defendant Vizible Media Group onlseptember 11, 2014 in violation
of an employment agreement the plaintiff ﬁaintained with Barnes:.
Barnies resigned on June 12, 2017 and the:plaintiff subsequently
discovered that Barnes had opened a Qompeting agency in violation

of the employment -agreement which prohibited Barnes from
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ceompeting while employed and for tWO.YEars-after.ghe termination.
This lawsuit was commenced on July 22, 2024, é The wverified
complaint asserts causes of action for Sréach Qf éontract, unfair
competition, tortious  interference, _éttorneyfs fees, .the
faithless servant doctrine; misappreopriation ofi'trade secrets,
aiding and abetting such misappropriation; fraudg an accounting,
unjust enrichment and an injunctien. The partieé'haVe moved as
rioted..

Conclusions of Law

It is well settled that upon a motion te dismiss the court
must determine, accepting the allegations of the complaint as
true, whether the party can succeed upon any reasonable view of

those facts (Perez ¥. Y & M Transportation Corporation, 219 AD3d

1449, 196 NYS3d 145 ([2d Dept., 2023]). Further, all the

allegations in the complaint are deemed true and all reasonable

inferences may be drawn in favor of the plaintiff {Axchival Inc.,

. 17’f Realty Corp., 220 AD3Id 909, 198 NYS2d 5:.6.7 [2d Dept..
2023)). Whether the complaint will later survive a motion.fpr
SUMMAry judgment, or whether the plaintiff will ultimately be
able to prove its claims, of course, plays no part in the
determination of a pre-discovery CPLR §3211 motion to dismiss

(see, Lam v. Weiss, 219 AD3d 713, 195 NYS3d 488 {2d Dept.,

20231 .
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Pursuant to CPLR §231(2) the statute of liﬁitatipns for a
breach of contract claim is six years. Moreover; the statute of
limitations begins to run when a cause of actioh accrues (CPLR
§203(a)) which means “when all of the facts nécessary to the

cause of action have occurred ‘so that theéparty w@uld be erntitled

to obtain relief 4in court” (see, Aetna Life;& Cas@altv:@bmpanv V.
Nelson, 67 NY2d 169, 501 NYsS2d 313 [1986]). |

There can really. bé no dispute the 'bIEaeh occurred on
September 11; 2014 when Barnes opened a competing business while
still employed. Although the lawsuit was filed more than six
years, from that date, the plaintiff asserts the action is timely
because ‘“where there 1is a wseries of independent, distinct
wrongs—like here—the statute of limitations runs from the last
breadh and, 1in the case of breach of contract claims, reaches
back six years from the date of the filingiof the complaint”
(see, Memorandum of Law in Cpposition, §29 [NYSCEF Doc. No. 501).
That argument is based on the féct the defendant -allegedly
committed numercus wrongs that began in 2014 and continued
through September 7022 which extended the statute of limitations.
This continuing wrong doctrire “is'uSuallyeemployed.where there
is a series of continuing wrongs and serves to toll the running

of a pericd of limitations to the date of the commission of the

last wrongful act” (Henry v. Bank of America, 147 AD3d 599, 48
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NYS3d 67 [2d Dept., 2017]). However, a distinction must be drawn
between a single wrong that has continuing effects which does mnot
extend the statute of limitations and a?series @f independent,

distingt wrongs, which does extend the statute of limitations

(seeg, Salomon v. Town of Wallkill, 174 AD3d ?20; 107 NY83d 420
[2d-.Dépt;, 20191) .. The key .determinani_ is wﬁether- a single
breach occurred with accruing damages as the bre%ch continues or
whether each breach gives rise to a'nEWECauSe ;f action (see,

Kahn v. Kohlberqg, Kravis, Roberts & (6., 970 F.2d 1030 [2d Cir.

1992]). Thus, in Douka& v. Ballard, 135 AD3d 896, 24 NYS3d 174
[2d Dept., 2016] the court rejected the continuing wrong theory.
In that ecase, in 1994 or 1995 Doukas agreed to invest in
technology development with Ballard=and:he provided-capital in
exchange for a fifty percent interest in the company. In 2009 he
sued Ballard alleging Ballard breached thé contract and diverted
the ownership interests te Ballard’'s wholly owned comipanies (see,

Doukas v. Ballard, 39 Misc3d 1227(A), 972 NYS2d 143 [Supreme

Court Suffolk County 2013)). The plaintiff argued the continuing
wrong doctrine applied because even at this date he was still
being denied profits that were due. The court, citing earlier
authority, held the lawsuit time barred. The court explained
+hat “this -¢case is not  an example ofj.continuihg contractual

breaches in which new and timely claims continue to arise. The

4

-

H
H

,_
f

£
i
(¢}



*

FTLED. KITNGS COUNTY CLERK 1172172024 01: 24 PN
NYSCEF DOC. NO. 80 |

acts of which the plaintiffs complain; are aileged to have
occﬁrred during a discrete period of time in the iate 1980's and
early 2000. Tt is ifrelevant for purpdses inthe statute of
limitations that the plaintiffs may contihue to be damaged as a
result of those acts” (id). The-uAppeliate Di?ision_ affirmed
holding that “the breach of contract cauSéS-of acﬁion accrued, at
the latest, in 2000, when a certain patent applidation'submitted
by Ballard was approved. Therefore, the breach oficontractECauses
of action, asserted against the dEEéﬁdants i 2011, were

time~-barred” (gupra). In Comm Trade USA, Inc., v. INTL FCStoneg,

Inc., 2014 WL 787912 [S.D.N.Y. 2014] the court explained that the
gontinuing wrong doctrine only applies where action can give rise
to future damages which c¢annot be predicted &t the time of the
initial act. However, “by contrast, assuming that a breach of
the ccontraet occurred, damages were apparent and calculable once
defendants refused to pay plaintiff £for introductions that
plaintiff claimed to have made. To the extent that plaintiff
asserts simply an ongoing breach of the ‘contract-with damages
increasing as the breach continued-the continuing wrong theory
does not apply” (id).

However, the theory does apply'Where the contract requires

continding performance over a period of time (Bulova Watch

Company Inc., v. Celotex Corp., 46 NY2d 606, 415 NYS2d 817
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[1979]). The continuing performahce <can take the form of

paynents due at certain intervals (CSEA Employee Benefit Fund v.

Warwick Valley Central School District, 36 AD3d . 582, 828 N¥Ss2d

179 [2007]) or any other continuing duty {see, Beller wv. William

PBenn Tife Insurance Policy of New York, 8:AD3d 310, 778 NYS2d 82

[2d Dept., 20041). For example, in Belier, (SQDra) the wcourt
applied the doctririe where a.'plaintiff=.suedé alleging the
defendant life insurarice company breached thé agreement by
failing to conduct rate reviews every five years. The c¢ourt
explained ‘that “the subject insuranCQ contract imposed a
continuing duty upon the defendant to consider the factors
comprising the cost of insurance before changing rates, and to
review the cost of insurance rates at least once every five years
to determine 1f a c¢hange should be made. Accordingly, the
plaintiff's claim for damages accrued each time the defendant
allegedly breached these obligations, and only claims for damages
accruing more than six years before the commencement ©f this
action are time-barred” (id). Clearly, in Beller, (supra) every
five years a new breach ocecurred unrelated to any previous
breach, Thus, the court properly applied the doctrine to extend
the statute of limitations.

In this case, while the.initial breach occurred when the

defendant g¢reated a competing entity in 2014 +the complaint
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alleges the defendant committed further b?eaches; in addition to
the first wrong and extending the statute;of limiﬁatipns thereby.
Thus, an examination of those breaches muét be exémined.

The only conduct allegedly committed;within éix years of the
filing of the lawsuit consists of corporate.renéwals concerning
the corporate entity that was formed in 2Q14. The nature of such
corperate renewals 15 not really explained;; however, tHe
complaint doés not include any specific breach of?the nen-compete
that occurred within six ?eafs of the filing dfgthe complaint.
While it is true that distinét conduct iegarding a noh—compéte
clause can fall under the continuing wrong doctrine (see,

Vittoria wv. Castelottid, 2019 WL 2211046 [Supreme Court Nassau

County 2019]) some continuing wrong must be alleged. Merely
extending the corporate status of the entity is not a new wrong,
it is simply a centinuation of -an existing wrong and relates back
to the formation in 2014. It is true the complaint alleges
Barnes sent eémails which may have vielated the non-compete and
which may be independent of the formation of the entity in 2014.
Howewver, all those emails were sent more than six years. befoie
the filing of the lawsuit. As noted, tﬁe only activity within
the requisite period is the extension of the corporate status.
That is insufficient to constitute a continuing wrong.

Therefore, the continuing wrong doctrine is inhapplicable and
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consequently the motion seeking to dismiss: the bréaCh of contract

claim is granted.

Turning to the next causes of action, the claim of unfair

competition consists where it is alleged the defendant engaged in

bad faith misappropriation of a commercialéadvantage belonging to

~another by exploitation of proprietary information or trade

secrets (see, Beverage Marketing USA, ‘Inc., ¥. South Beach

Beverage Co., Inc., 20 AD3d 439, 799 NYS2d 242 [2d Dept., 2005}).

Generally, customér information can be considered trade secrets

if thHe plaintiff fook medsures requiring_the’defendanf

to guard

the secrecy of the information (Starlight Limousine Sérvice Ing.,

v. Cucinella, 275 AD2d 704, 713 NYS2d 195 [2d Dept., 2000]).

Even 1f the complaint adequately pleads such

unfair

competition the latest time such incidents occurred as mentioned

in’ the complaint ‘wére January 2017. Thus, even if a

six year

statute applied (see, Katz v. Bach Realty Inc., 192 AD2d 307, 595

NYs2d 455 [15t Dept., 19%31), +the claim dis ‘time

barred.

Therefore, the motion seeking to dismiss the second cause of

action is grantgd.

The next cause of action alleges tourtious interfeéerence with

contracts. The elements of a cause of action alleging tortious

interference with contract are: (1) the existence of a wvalid

contract between the plaintiff and a third party, (2) the
8
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defendant's knowledge of that <contract, (3) the defendant's
intenticnal 'procurement of a third-party's breach of that
contract without Jjustification, and (4) damages (Angthsia

Associates of Mount Kisco, LLP v. Northern Westchester Hospital

Center, 59 AD3d 473, 873 NYS$2d 679 [2d Dept., 2009]). Further,
the plaintiff must specifically -allegeE ﬁhat.;‘but_ for’ the
defendant’s conduct theré | would have b;e'e‘n no . breach of the

contract (White Knight of Fiatbush, LLC v. Deacons of Dutch

Congregations of Flatbush, 159 AD3d 939, 72 NYS83d 551 [2d Dept.,

20181} .

This .claim alleges that defendants Zabner and Vizible Media
LLC induced Barnes to breach his employment contract with the
plaintiff, However, the ‘complaint ﬁeVér' alleges that those
defendants improperly  interfered with  Barnes’ employment
contract. Indeed, the complainht alleges that Zabnér formed the
entity and that Barnes was assigned the job of being its managing
member {(zee, Verified Complaint, 9§78 [NYSCEF Doc. No. 11).
Indeed, in Paragraphs 110, 167 and 176 of the complaint Barnes is
referred to as the co-founder of tﬁe‘entity. Thus, the complaint
fails to allege any facts s-upp_or-.t_.ing the tcrti-ous interference of
any contractual relationship between Barnes and the plaintiff.
Therefore, the motion seeking to dismiss the third cause of

action is granted.
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The causes of action <for tortious intérference with
prospective economic relations, breach of duty ?ursuant to the
faithless servant doctrine, misappropriation of trade secrets and

aiding such misappropriation, an -accounting and unjust enrichment

all carry a three year statute of limitations {Linkable Networks

Inc., v. Mastercard Inc., 184 AD3d 418, 125 NYS3d 92 [1%* Dept.,

2020], Espire Ads LILC v. TAPP Tnfluences Cor'«,-GSS F.Supp2d 223

[S.D.N.Y. 2023], Continental Industrieg Gfoup Ing., v. Ustuntas,

211 AD3d 601, 181 NYS3d 527 [1% Dept.,.2022], ﬁava-NY LLC wv.
Hagler, 106 AD3d 583, 965 NY32d 475 [1et Dept.t-2b13], Ingrami V.
Royner, 45 AD3d 806, 847 NYS2d 132 [2d Dept., 2007]).  The
statutés begin whéen the plaintiff first sustains any damage.
While no real dariages are alleged in thé complaint, in any event
the causes of action are time barred. Therefore, thée motion
seeking to dismiss theseé causes of dction is granted.

The cause of action for fraud is similarly time barred.
Tndeed, the complaint only mentions acts that occurred in 2017.
First, “those 4&ctions are not fraud since they are not
misrepresentations of present facts that induced the plaintiff'to

take any action (MBIA TInsurance Corporation wv. Countrywide Home

Loans Inc., 87 AD3d 287, 928 NYSZd 229 [1® Dept., 2011]).

Furthermore, they are time barred (Beizer v. Hirsch, 116 AD3d

725, 983 NYS2d 615 [2d Dept., 2014]1).
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Lastly, considering the causes of action are all dismissed
the causes of action seeking an injunction and attorney’s fees
are likewise dismissed.

Thus, the motion seeking to <dismiss the complaint is

granted. The motion seeking an injunction is now rendered moot.

80 ordered.

ENTER:

DATED: November 19, 2024

Brooklyn N.Y. Hon. Leon Ruchelsman
JSC '
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