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Atan IAS Term, .PartFR.P-2 of theSupreme,Court 
of the State of NeW York► .held in and· for the 
County of Kings;. atthe Courthouse, at36Q· Adams 
Str~et,Brooklyn,New Yorlc, 11201 onthe lQthday 
of December, -2024. 

PRESENT: 

HON. DEREFlM B. NECK.LE$; 
Acting Justice. 

- - ·--- - :. - - ·- - - - - '" - - - - ".' - - - --- - - - - - _.:. .- - - "' - -X 
.NYCTL 1998-2 TRUST SUCCESSOR IN INTEREST TO 

NYCTL 2009-A.TRUST AND. THE BANK OF NEW 
YORK MELLON AS .COLLA TEil-AL AGENT AND 

CUSTODIAN,-

Plaintiff, 

- against -

LAWRENCE JAMES INDIVIDUALLY AND AS ALLEGED 
EXECUTOR FORTHE ESTATE OF FANNIE). DEBOSE; 

RA YMONA JAMES, INo"IVIDUALLYAND AS TRUST.Ee 

Of THE ''JAMES F. AMI LY TRUST';; HARVEY JAMES, JR. 
CYRAISSE.JAMES AIKIA CYRAISSELEGRAIR-- . ' . . . ' .. 

CLARKE; ET AL, 

Defendants. 
- - - - - .... - - ... -. - - - - - - - - - - - - - - - .. · - - - - _. - - -· -X 

The following e-filed papers read herein: 

Notice of Motion/Affidavits.(Affirmations) Armexe.d 
Opposition AffirmaHon to .Mo.tion 
Reply Affirmation to Opposition· 

Index 1-{o. 5010.48/2018 

"NYSCEF Doc Nos. 

78-91 
104· 11.0 

98; 109-112 

Upon the foregoi_ng papers in this proceeding, plaintiff mov·es (under.mpt. seq. 4) 

for an order granting (1) summary judgment against defendants Rayrnona James, 

.lndiyiqually·_~d as Trustee of the Jainesl~_~ily Tru_i;i, ijatvey Jtµpe~, Jr., Cyraiss.e James, 

Madrese James and Deidre .. James,_ and.to sttike··the answ~r of:said-defendartt~ (2) default 

jtidgm~n,t again$t the remaining defaulting ·party•defendam~1 (3) an . .-order of-reference .to 
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refer thfa matter to a referee for computation pursuant to RP APL §1321; and (4) to amend 

the caption. 

Backgr(Jund 

Plaintiff commenced this action on January 18~ 2018, to foreclose on_ a tax lien 

encumbering the._stibject property located-at 2025 Strauss Street in Brooklyn (Block 03555, 

Lot 0021 ). On July 16, 20 l9, plaintiff moved for an order for service by publication for 

defendant Jacqueline Grant. Plaintiff's motion was granted by order dated October 17, 

2019. On November 9., 2020, plaintiff moved for-an order granting summary judgment 

against dc::fendants, a default judgment, and-an ordl:lr ofreference. Pfaintiffthenwithdrew­

itS motion on May 19, · 2021, .because defenda_nt Raym~ma James· ("defep.d_ant"} had entered, 

into a forbearance payment plan with plaintiff On June-15, 2021, -the appointed Guardian 

Ad-,Liternmoved for an order approving ami-directing an allowance of fees. This motion 

wa:sgr~tecl, without opposition, 'by order dated July19,2022. 

Defendantderaulted on the forbearance agreement with-plaintiff, and plaintiff now 

brings th~ u:istant motjon for an order gri:µlting summary Judgment, a defau:Jt judgment, and 

;in or.cler of,reference, 

Defendant offers two a,f:Iirmations in opposition to plaintiff's motion. One 

affirrnationwas filed as, a pro:-se defendant on September 18, 2023 ,and another affinn:ation 

was filed by the defend~nes:r~cJmtly :r~ta_ined a.ttom~y ,on October lS, 2024-.,Defendanfs 

pro see tt;ffirniatfon ch~lien:g~s the purported outstandi:J)g balanc~ as$.etted in the s~rvic~r''s 

affidavit · and -whether_ service, on_ 'herself and other defendants, was proper. Through her . , 

attorney. defencJant contend~ 'that the_servicer's:affida:yiflacks-:prob?~ive value_ ~i~ce it was 
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executed ·outside the state· of '.New York, -and _•withou.t .a certific.ate of conformity. the. 

service.r's affidavit shouid not b.e considered, nor should- the. attorney;s a'flidavit becaµse 

heJacks·p.~rsori~I knowledge of the _facts asserted. 

Discussion 

The_ proponent of a-summary judgment motion must make a primafacie·showing of 

entitlement tojt,tdgment.:as .. a m~tler of law, .tend~ring sufficient evidence to demonstrate 

the absence of-ai:iY ·material issues ·of fact (Alvarez v, Pro~per:;t Hosp., 68 N. Y ,2d 320_, "324) 

501 N.E,2d 572, 574 {1986)). The pfaintiffhas to estabiish its prima facie entitlement to 

foreclosure as a matter oflaw by submitting·p,::oofthat~efendantm.ade.nopayment$_o11 the 

.tax.lien (NYCTL-2008-A. Tt, v. Lee ZheriXiang. 121 A.P.3d i062, 1063 (2914)).":0nce this· 

showing has b.~en made, however1 the burden shifts to the party opposing; the motion for 

summary judgment, to produce evide!itiary proofin admis.sible form sufficient to ·establish 

the existence of material :issues' of fact which require a ldal of the action· ($uckerma.,:i y . 

. City of New-York, .427N.Y.S:2d 5.9'5). 

Here; pla'int~ff offers the 4ffi.davitofKenneth La Vin~, "the.senior-1:1.sset man~ger for 

plaintifrs·servicer, MTAG Services LLC. LaVinetestities to plaintlfI's ownership ofthe 

tax lien, defendant's default~ a~d that the· lien remains· outstanding-. Plaintiff at(aches_, as 

exhibit A,. a fully ·executed. servicing agreement; granting .MTAG Services· ttc, the 

authority to proceed with a fore.~losure action, (NYGTL 2009-4 Tr. v. 273 Brighton Beac:h 

Ave·. Reai'ty Co., 926- N. Y.S.id" 345 (Sup Ct, kings County 2011 ); EMC Mortg.· Corp. V. 

B.a#s(a, 15 Misc;Jd 1 i43(A)~ .(Sup Ct, Kings -Councy· .2007)). Accordingly, plaintiff has 
' . . ' . . 

estabHshed its prima facie entitlement-to foreclosure as a matter.of law. 

3 

[* 3]



FILED: KINGS COUNTY CLERK 12/24/2024 01:27 PM INDEX NO. 501048/2018

NYSCEF DOC. NO. 130 RECEIVED NYSCEF: 12/24/2024

4 of 4

· Here, defendant. fails· to sufficiendy e$tablish a triable issue of fact that would 

require a trial. t;rpon review of the submitted_ forbearance agreement, defendant admits to 

the existence of the tax lien and her default. In entering the forbearance agreenient1 

defendant waived all rights to. assert. "any and all defenses." Furthermore, the absence ofa 

certificate of conforinity is a mete irregul~:rity, not a fatal defect, which can be-disregarded 

in the.absence of a showing of actual prejudice (Christiana Tr. v. McCobb, .187 A:D,3d 

9.81, 983 (202.0]). Thus, defendant'·s contentions faiLto sufficiently establish a triable issue 

of fact. 

Accordingly, it is 

ORDERED thatplaintiff's motion (mot. seq~ 4) is granted in c,111.respects. 

This conptitutes the decision and order: ofthe court 
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