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At IASPart 99 of the Stipreme Court of 
the State of N ewYotk, · Kings C9unty, Oll 
th~ day of Deceinber 2024 

PRESENTi HON, RICHARD J. MONTELIONE, J.RC. SUPREME COURT OF TIIE STATEOF NEW YORK COUNTY -OF KINGS-: PART 99, . 
DEC 2 0 202:t 

DECI$10N AND ORDER .. ---· -------· -- . ----.. ----- ---------- .· --- ----. -------X CELIOM. CASTRO, 

:Plaintiff; 
Index No.: 508099/2020 
Mot. Seq. 003 -,against-

RICHAR.b T. :MARKIS, 
UBER TECHNOLOGIES, iNC,, UBER USA, LLC, 
RAS1ER-NVI LLC, 

Defendants, ------------------- -------- ------ ---------- ·---. --· ;x Th~ following papers wer:ereadon this m:otfon·pursu.ant to CPLR 2219(a): 

Paoers. 

Defendants l,JQe:r Technologies, In_<::,, Uber lJSA, LLC;: and Rasier-NY_, LLC.'s Notice ofMotioh for·Suimnary.Judgment; Attorney Affirmation iq SiJ.pportaffinned by Melinda Flecker, Esq. on January 29, 2024; Statement oflvJateiial Facts, .Ex.hibit A-Du.m::an v. Uber tetlmologies, Inc.; Exhibit B-Deposition Transcript of tJber; Exhibit C-Affidavit of Erin O'I<-eefe; Exhibit D~ November 19, 2021 "Depositioh Transcript ofRichard· Markls; Exhibit E-March.17; 2.023 Deposition Transcript of Richard Markis;. Exhibit F-Techitolo gy ·servic_e Agi;eernent; ,BxhibitG-PoliceAccidentReport; ExhibitH.,f>lainiiff's Sufo1rtonses and Complaillts and Consolid"atio_n Otder;-Exhihit.I-Plairitifts Bill of.Particulars; Exhibit J-Defendants Ans\V.ers to Plaintiff's Complaint; Exhibit K-Note of Issue and Certificate cif Read111e,ss; _·Exhibit.L-Preliminary Conference Order; Exhibit M-Cort~se v. Vbe_r Technologies, Inc,; ExhibitN-1-Decision atiq. Award:inOakley~W'illitinis~ Exllibit N-2-Decision and Award in Vasquc.r; ExhibitO-'Decision and Award inAsharv. Uber.Teclmologie.r, Inc:; Exltibit P-Decisfrm atidAw<!;_rd iil.Sinith v. Uber Techno.lo.gies1 Inc,; Exhibit Q-Dec"ision and _A\Vard in She.not"tda~ Exhibit R-Eklund Tran$cript and Dec:ision .. -........... '·•<e•• ••.• , •• .- •••• , •.••••••• .- •..• _ •• _ .•• _ •••.• , .•.•.• , ••• -.............. : •••..• , •••••••••• _. .•.• , ........ Pfaintiff'_s Mtomey Affinnationiri Opposition affin:n<;:d by Diane Bema,rd, Esq. o_n April 18, 2024, CoutiterStatemcntofMaterfalFacts ............... _ ...................... -.. -..... _,.~ ................. ,. Affimtation ·in Reply affirmed by Melinda Flecke_r, Esq-. on April 30, 2024, Exhibit S~Order ·Grantin2Rule 3::3 Motion. Statert1entofMaterial Facts-in Resoonse to Plaintiff's booosition .. -..... 
MONTELIONE; RICHARD l,J. 

Numbered 

· 43-64: 

65-66. 

.67s69 

This_is-an actjon to recover for persohal injuries allegedly sustained :by Celio M. Castro C"Pla.in(iff'') as a result- of being: struck by a motor vehicle . at or neai;the:intersection of Eas:t 4th Street and ind Avenue in New York County. Pfamtiff coitnrienced the ill.startt action by filing a summons ·and veriffod 901i1plaint_. on May 27, 2020, wherein he alleges that he was riding his bicycl~on October .26, 2019, when a motor-vehicle owned and· operated by Richard T. Markis ("Defendant'') st.ruck him 
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causing serious and permanent injuries: Issue was joined by defendant Markis by filing a verified answer and demand for the plaintiff's verified bill of particulars on July 30, 2020. On November 19, 2021; defendant Markis testified at a deposition that at the titrte of the accident he was operating his vehicle as an Uber driver. (NYSCEF # 49, p. 12, ,i 11-18). As a result of defendant Markis's testimony, plain tiff commenced a second actidil against Uber Technologies; Inc., Uber USA, LLC, and Rasier~ NY LLC (collectively ''Uber") inKirtgsCounty underindex No. 500675/2022{ActionNo .. 2). Plaintiff subsequently moved to consolidate Action No. 2 with the instant action ancl that motion was granted. (NYSCEF # 36). Now; Uber moves this Court for an order granting sununatyjudgment dismissing plaintiff's complaint. and any of defendant Markis 's cross-:elaims against Uber pursuant to CPLR 3212[bJ. . . · 

LegaLStaiidard 

A motion for sum111ary judgment will be granted if, upon all the papers and proof submitted, the cause of action or defense is established st1fficiently to warrant directing judgii1ent in favor of any pa1ty as a matter of law. CPLR 3212 (b); Gilb en FrankCcnp: v. Fede.ml Ins. Co., 70 N .Y .2d 966, 96 7 · [1988]; Zuckerma,i v. City of New York, 49 N.Y.2d 557, 562 [1980]. · 011 such a rrtotion,the evidence will be construed in a light most favorable tothe party agairtstwho111 smnrnary judgmentis sought. Spinelli v, Prdcassbii, 258 A.D.2d 577 [2d Dep't 1999L Tass01ie v, Johannemann, 232 A.D2d 62 7, 628 [2d Oep 't 1996]. The inovant must therefore offer sufficient evidence: in admissible form to eJiminate>all material questions of fact. Alvarez v. Prospect Hosp, 68 N,Y.2d 320 [1986]:Zuckennan \' . . Cityo_{New York, supra at562; Friends of Animals; Inc v. Associated Fur Mfrs, Inc, 46 N.Y,2d 1065 [1979]. . . . . 

Discussion 

Defendant Uber contends that an order of summary judgment in their favor is warranted.on the grounds that Uber did not control defendantMarkis and cannot be held vicariously liable for his alleged negligent conduct and, because Uber did n:ot own, operate, lease or maintain defendant Markis's vehicle, In support of this position, Uber directs the court's attention: to the deposition testimony of defendant Markis (NYSCEF # 49-50), the affidavit of Erin O'Keefe, Senior Manager of Corporate Business· Operations for Uber Technologies, Inc., and the Technology Service Agreement (''TSA'') between def end ant Markis and defendant Uber (NYSCEF# 51 ). ·· · 

The methodology for detennining whether•an employment relationship exists for the purpose of tort liability is detailed in Bynog v Cipriani Group, l NY3d 193, 198, 802 NE2d · 1090, 770 NYS2d 692 [2003]: . 

. . . [T]he · critical inquiry in determining whether an empl6yment relationship exists pertains to the degree of control exercised by the purported employer over the results produced or the means used to achieve the results, Factors relevant to assessing c::ontrol include whether the worker (1) worked at his own convenience; (2) wasfree to engage in Other employment, (3) received fringe benefits, {4} was· on the employer's payrollancl (5}was ona fixed schedule. .· 

In this case, the record-establishes thatdefendai::ttMarkis was not on a fixed schedule and worked at his own convenience. Oi::t November 19, 2021, Markis testified that he was on his way to pick up .:i. 
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passenger using theUberappjust before the:accident occUll'ed. (NYSCEF # 49~ p.12, ,Ill-J.8). He further testified that he had been pickirtg up Uber passe.rig_ets foi "about six houts'1 on October 26 • .2019 .. id. at p.14, -,14-16. He also testified that duting those six hours.he took breaks and ''ptob;::tbl/' stqpped for ''a cup of tea and rnaybe a muffin, .. ". Id; at p. 15, ,r-z-s. :Lastly, defen.da,nt testified- th.at he Was plaru1mg on ending his day of picking up Uber passengers after).1is_ fast pick-up. Id. at p. 2-5, ,6.-9, The last "pick-up'' that defendant Markis refers. to iri his testhnqny Is the passenger t.hat he was: on his way to pick up prior to theacciderit occurring. Jd; at p..12, ,iLS-18. De;fonda,11t Mark~s's testimony establishes that(1) Uber exercised nq _control over hinVorkschedule; arid O) that he had the.discretion ttntop accepting ric\e req"\.lests at any point. · · · 

The next .(actors a,re detennining_whe.ther Uber paid defendant Markis a salaty · ai1d whether he ·received fdnge·bertefits. Uber directed .the court t_o the 11ffida:vit of Erin O'Keefe, Senior Manager of Corporate Bµsiness Operations.for Uber. Teclmologies, inc. (NYSCEF-#48).· Erin, O'.K:eefe attests that. there arc two versiom; ofthe Uber app: (I) one that is accessible to the public through a smartphotte to request rid"es; arid {2) _one tha,t is accessibit:Ho: a drivetthroug];l his or her smattphoil.e: to connect with in9ividtJ.als inaking. ride. requests ("Dnv¢r App''). /<i. _at ts. In order for a driver.to gain access to the· driv~ app, they first must create an accoun_t, provide. petsoi1al id·entify.ing information, photocopies of a: · valid driver's. license;_ phot<;>copies of a valid TLC· license, proof of connnercfal :insurance;. and 1LC,, plated vehfolt;: registration. Id. at 19. -Once this process.is complete, the drivermtist electronically . accept and en.terinto a TSA with UberUSA,:LLC before using the D1iver A,pp. Id. at 4lj10. Indeed, .de(endant Markis entered . .futo a TSA withUberUSA, LLC. (NYSCEF # 51). The TSA defmeslhe .relationship between ~he drivers who sign up- to use the.Driver App and Uber USA; LLC S'edion 4.1 of theT.SA. reads in r~Ievant part~ "Custmner is entitled to charge a fare fot each itistaiwe of completed Trµ.nsportation Services provided to a User that. are obtained via the Uber Services .. : Customer acknowled,ges and agrees that. the Fare provided under the 'Frfre C:alculation is the oi1Iy payment .Customer wHI receiv~. in connection with the_ provision :of Transportation Services ... '\ The plai_n l_anguage of the TSA suggests that Uber· did, not pay defendant Markis a salafy and is eritirely silent on ftii1ge.benefits. -Moreover., defendant Markis's deposition testimony lends further support to Uber's position. 
. 

On March 17, 202'.3, defendant Markis testified that he wentto the··"Uberhelp cen·te;r" and providecithem with his New York State driver's license, TLC license an,d other documents to sign up for the Driver App'.- (NYSCEF # 50; p. 42, if 23-25, p.43, if"2-5) .. However;-defendant Markis testified that ihete was no int_erview process, he was not given any documents by anyone at the· help center, there were-no re;stric;:tions on the:car he chose fo <:hive, he d'id .not have any supeifors at Uber to report. to, then? was no dre~s ·code he had to abide by, and Ubetwas not involved ·-bi the rtiaintenarice or iIJsp_~ct_ion of' his vehicle. Id. at p;44, 18,,p.4 7, 11 L · 

In opposition,· plaintiff has· failed to raise-a triable is.sue. of fact. Plaintiff concedes that Uber d_id: not o_wn. or-maintain deforidant,Maikis':S vehicle. :Plaintiff maintains that Uber is vic~rio'usly liable for the subject accident because they exercise "substantial-control'' over drivers, However, plai11tiff has not provided any evidence to-support this-position. The .evid.ence clearly e~tablishes -that defendant Markis (1) owned and.maintained the,subject vehicle; (2) was able to set his_.:own hours; (31 had the discretion: to acctipt, reject, :or cancel ride requests; (4) exercised exclusive control over the vehicle used fo transpprt passengers;' (5) did not.receive a salary from Uber; and (6) did.not receive fringe benefits from {Jber. TI1erefore, this Court finds thatUbeds not vicariously liable. 
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In light of the foregoing, it is 

ORDERED that defendants UBER TECHNOLOGIES, INC., UBER USA, LLC, AND RASIER­
NY, LLC's motion for summary judgment pursuant to CPLR 3212 [b] dismissing the plaintiff's 
complaint and co-defendant Richard Markis's cross-claims as a!Ieged against them is GRANTED; and it 
is further 

ORDERED that all other requests for relief herein are denied. 

This constitutes the decision and order of the Court. 
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