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INDEX NO. 150852/2022
NYSCEF DOC. NO. 243 RECEIVED NYSCEF: 01/30/2025

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON.LISA 5. HEADLEY PART 28M
Justice
ot INDEX NO. 150852/2022
ISENE
ERIC EISENBERG, MOTION DATE 10/08/2024
Plaintiff
MOTION SEQ. NC. 002
-y -
AMAZON LOGISTICS. ING. ALPHA CARTING COMPANY,
BETA CARTING COMPANY, BERNARD WILSON, DECIS{ON + ORDER ON
ANTONIO DOE, KURT ROE MOTION
Defendant.
X

The following e-filed documents, listed by NYSCEF document number (Motion 002) 40, 41, 42 43, 44,
45, 458, 47 4B, 50, 51, 52, &7, 58, 6B, 60, 51, 62, 63, 94, 65, 65, 67, 68,89, 70, 71,72, 73,74, 75, 76. 77
TE, B1, 82 83, B4, 85 86, 87, 88, 50, 90, 91, 92, 53, 94, 95, &6, 87, B8 &% 100G, 101, 102, 103, 104, 237

weare read on this motion to/for DISCOVERY

Background
Plainulf, Ene¢ Eisenberg {(“Plaintiff '), commenced this achon, which stems from an allcged

assault that oceurred on March 21, 2021, imvolving defendants Bernard Wilson, Antonio *Doe™
and Kurt “Roe”, who were emploved by Amazon Logisties, Alpha Carting Company and/or Beta
Carting Company. During the alleged assaudl, the plamtilf, who was participating in the NYC
Cinzens Air Complaint Program, was tracking idling vehicles. Plaintift alleges that while he was
documenting the defendants’ 1dling velicle, he was assaulted by the individual defendams and
sustained severe permanent personal injuries, including anxicty, depression, knee pain, back pain,
bruising and lacerations on various parts of Plaimiff’s body, and is now seeking compensatory and
punitive damages.

On March 24, 2024, this Cowrt issucd a Preliminary Conflerence Order, which directed the
defendants to respond o the Tlaintiff's Notice for Discovery and Tnspection by April 3, 2023, and
all disclosure should have been completed by November 24, 2023, ¢See, NYSCER Doc. No. 46).
Plaintiff filed this molion for an Qrder, pursuant to CPLA 83/ 24, compelling Defendants Amazon
Logistics, Inc. {“Amaczon™) to produce all responsive documents since Amazon has waived any
objections to the Plaintift’s Notice for Discovery and [nspoction. (NYSCEF Doc No, 40,

Defendant Amazon filed opposition to the motion, and a cross-motion [or a protective order
pursnant o CFPLR $3/03(a), and to strike certain demands. This Court received a letier dated
November £, 2024, from Plaintiff consenting 10 the defendamt’s cross-motion for a protective order
governing the disclosure of confidential discovery material. Thus, plaintiff withdraws opposition
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to the portion of the cross-motion seeking a prolective order. (See, NYSCEF Doc. No 237).
Therefore, the portion of the defendant’s cross-motion as to the protective order is granted on
consent, and this Court shall issue the proposed Protective Crder filed with the Court in
conjunction with this Decision and Order. {See, NYSCEF Doc. No. 74). This Court will determine
the remaining rehel” sought in plaintiff*s motion to compel and defendant’s cross-mation as it
pertains to striking certain demands as stated herein,

CPLR $3723 states in pertinent part that: “[a] party mmay serve upon any other parly a
written request for admission by the latter of the genuineness of any papers or documents, or the
correctiiess or fairness ol representation of any photlographs, described in and served wiath the
reiuest, or of the truth of any matters of fact set forih in the request, as to which the parly requesting
the admission reasonably believes there can be no substantial dispute at the tnial and which are
within the knowledge of such other party or can be ascertained by him upon reasonable inguiry.”
See, CPLR #3123

('PLR #3124 governs when a party fails to disclose discovery. The provision states in part,
1)1 a person fails to respond to or comply with ary request, notice, interrogatory, demand,
guestion or order ... the party seeking disciosure may move to compel compliance or a response.”
See, CPLR §3724.

PlaintifT"s Motion to Compel Discovery

In the motion, Plaintit] seeks to compel Amazon to respond 1o the discovery requests made
n the Plaintiff s Notice for Discovery and [nspection dated June 7, 2022, Plaintiff arpucs that
Defendant Amazon waived any objection to Plaintitf™s Notice for Discovery and Inspection
because Amazon faled o respond. (See, NYSCEF Doc. No. 47).

To the contrary, Amazon asserts that they demonstrated good faith efforts to comply with
discovery, and on February 21, 2024, Amazon served responses to Plaintitf's discovery demands.
(See, NYSCEF Doc. No. 6flf Amazon submiits that they raised objectons because of the
contidential nature of the discovery demands, and requested Plaintiff enter into a confidentiality
agreement. Amazon argucs the Plainulfs motion to compel should be denied because plaintiff
sceks 10 compel disclosure of Amazon's trade scerets and conlidential data without any

confidentiality protcctions.
Amazon’s Cross-Motion for g Protective Order and te Strike Certain Demands

In addition, Amarzon lled a cross-motion for an Order, pursuant to CPLR §3703 (1) fora
Protective Order as to the plaintiff's discovery demands, to the extent of requiring all parties in
this litigation o keep certain docwments and data provided to them contidential, in order to
facilitate discovery and allow Amazon w produce documents and data responsive 1o plaintil™s
discovery demands while ensuring such documents and data will be protected; (2) to strike certain
documents demands as outside the scope of discovery and not reasonably calculated to lead to
discoverable evidence; and (3) to grani such other relief the Cowrts deems just and proper. (See,
NF¥SCEE Dac. No. 64 -77),

Detfendant Amaron submits that the Plaint!T seeks a myriad of documents conceming
1dling violations that are publicly available documents, as well as vague requests for idling and
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cmissions data, Amazon asserts that Plaintift™s {ishing expeditions demands should be stricken
and‘or limited in scope because Amazon has addressed them its good laith letter. See, NYSCEF
Dae. No, 733,

In apposinon to the cross-motion, aud as it pertaing 1o striking certain document demands
as ourside the scope of discovery, Plamtiff’ areues Amazon olfered a boiler plate objection to
almaost every demand, and Amazon seeks an issuance of g protective order against Plaintiff's
discovery demands 1o the extent oi requiring all parties to this litigation to keep certaim documents
and data provided to them by Amazon confidential.

Here, this Court finds that the Plaintiff”s moton to compel and defendant’s cross-motion
are resolved as follows: Amazon maintains that they have produced all responsive, non-privileged
decuments, and maintain that they will produce additional confidential documents once Plaintiff
agrees to a two-tiered confidentiality agreement. [lere, the parties have consented to the Proteetive
Order. This Court also finds Amaron’s request for a two-tiered confidentiality agreement 1o be
proper and reasonable given the request to produce Amavon’s trade secrets. See, BEC Capital,
LA v, Bistrovie, 112 WY 8. 3d 127,128 (15t Dep't 2019}, Moreover, upon further discovery after
the issuance of the protective order, the demands plaintiff sceks to compel, and the provisions
defendant deem to stnke are deemed resolved.

Accordingly, 11 is hereby

QORDERED that Plaintift Eric Eisenberyg’s motion for an Ovder, pursuant to CPLR §3124,
compelling Defendant Amazon Logistics, Ine. to produce all responsive documents is resolved;
and 1t 13 further

ORDBERFED that Delendant Amazon Logistics, Inc.'s cross-motion for a Prodective Order,
pursuant to¢ CALREI I3 a), is granted on consent. and such Protective Crder 13 annexed hereto;
and it is further

ORDERED that Defendant Amaron Logistics, Ine.'s cross-motion o sirike is resolved;
and it is turther

ORDERED that the pariies are directed to proceed with discovery in a pood faith and
expeditious manner; and it is further

ORDEREL that the patties shall appear for a compliance conference before the Court on
April 24, 2023, at 10:30 am, in Part 28; and it 1s (urther

ORDERED that any requested reliel sought not expressly addressed herein has
nometheless boeen considered.

This consttutes the Decision and Order of the Court.

1/30/2025 £6 g )‘!ﬁm@‘ d

DATE LISA 5 HEADLEY, J.S.y
CHELCK ONE: CAZE DISPOSED HOM-FINAL DISFQSITION
GRANTED !::I DENIED GRANTED IM PART E OTHER
APPLICATION: SETTLE ORDER SUBMIT DROER
CHECK IF APFRUPRIATE: INCLUDES TRAMSFERCREASSIGN FIDLICIARY APPOINTMENT D REFEREMCE
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SLPREME COLURT OF THE STATE OQF NEW YORK
COUNTY O NEW YORK

___________________________________________________________________ X
ERIC FISENBERG.

Plaintiff, Index No. L30852/2(22
-against- PROTECTIVE ORDER
AMAZON LOGISTICS, INC., "ALPHA CARTING

COMPANY" {name being fictiGous as the true idenety

is  currently  unknown) and “BETA  CARTING

COMPANY™ (name being Netitions as the tme idennufy

is  currcntly  unknown), BERNARD  WILSON,

ANTONIO “IMI" (name being fctitious as the true

identify iz currently unknown), KURT “ROE” {name

being fictitions as the true identity is currently unknown),

Drefendants.

The Court enters the following Proteclive Order governing the disclosure of confidential
Discovery Material by a Producing Party to a Recciving Party in this Action.

L. Definitions. As used in this Ordern
i, “Action” refers to the above-caplioned litigation.
b. “Discovery Material” wcludes all information exchanged between the parnies,

whether gathered through informal requcsts or communications between the parties
or their counsel or gathercd through formal discovery conducted pursuant to the
New York Civil Pructice I.aw and Rules {“CFLR™) ariicle 31 or arficle 23.
Discovery Materia) includes information within documents, depositions, deposition
exhihits, and other wrillen, recorded, computerized, clectronic or graphic matter.,
copies, and excerpts or summaries of documents disclosed as required under CPLR
article 31 or article 23, |

c. A “Producing Party™ is a patty to this litigation, or a nomparty either acting on a
party s hehalf or respondiny to discovery pursuant to a CPLR adicle 23 subpoena,
taat procduces Discovery Material in this Action,

d. A “Receiving Party™ is a party o this higation that receives Discovery Matenal
trom a Producing Party in this Actica.

. “Conlidential Information” shall mean all Documents and Testimony, and all
informration contained thercin, and other information designated as conlidential, if
such Documents or Testimony comtain trade  secrcls, propnetary  business

IRRIFa555v 1
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wformation, compctitively  sensttive information or oher  information  the
disclosure of which would, in the good fwith judgment of the Party or, as
approprale, nomparty designating the material as confidential, be detrimental w the
conduct of that Party's or nonparty’s business or the business of any of that Panty’s
or nonparty’s customers or clients.

*Confidential Attorneys’ Eyes Only Information™ designation shall mean that the
document is comprised of Contidential Inforrnation that the producing party deems
cspecially sensifive, wiich may Include, but is not limited to, dats, computer code
and assoclated  comments  and  revision  histories.  Termulas,  engineering
specifications, or other information that may define or otherwise describe in detail
the algorithms or structure of soflware, mobile applications, or hardware designs,
disclosure of which (o another Party or Nonparty would creale o suhstantial risk of
serious harm that could not be avorded by less restrictive means, condidential
research and development, linancial, technical, marketing, any other sensitive trade
secret information. or information capable of being wtilized for the preparation or
prosecution of a patent application dealing with such subject matter.

Confidential Discovery Material. This Protective Order applies to all confidential

Discovery Material, Conflidential Information and Confidential Auormmeys’ Eves Only
Informaslion produced or abramcd 1n this case. For the puiposes of this Protective Order,
confidential Discovery Matenai shall include:

a.

2RBIR4RRS

Commercial information relating to any party’s business including. but not limited
to, tax data, financial mlormaton, financial or business plans or projections,
proposed strategic transactions or other busimess combinations, internal audit
practices, procedures, and outcomes, trade secrets or other commercially sensitive
business or technical information, propretary business and marketing plans and
strategies, studies or analyses by intermal or oatside cxperts, compelilive analyses,
customer or prospective customer lists and information, profitflass informatiog,
product ar service pricing or billing agreements or guidelines, and/or conhidential
project-related information,

Personnel data of the parties or their employees, including but not limited to,
informacon regarding employment applications; cmployment references; wages
and income; benefits; emplovee evaluations: medical evaluation and treatrnent and
rzlated records; counseling or mental health records: educational records: and
ernplovment counseling, discipline, or performaice improvement documentalion;

Information concemning settlement discussions and mediation, including demands
or offers, arising [rom a dispute hetween a parly and a non-party;

Medical or mental health Information:
Brcords tesineted or probibited from disclosure by stature; and

Any information copied or exlracted from the previeusly described maternals,
including all excerpts. summaries, or compilations of this information or testimony,

5 of 10
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and docnmentation of questioning, stateinents, conversations, or prescntations that
might reveal the information contained within the underlying confidential
Discovery Material,

Confidential Attorneys’ Eves Only Information. Material produced and marked as
Comfidential Attorneys’ Eves Only Information may be disclosed only 1o the Receiving
Party and 1o such other persons as counsel for the Producing Party agrees in advance or as
Orderad by the Court. The Receiving Party may, at any time, notify the Producing Party
that the Receiving Paty docs not concur in the designation of a Jocument or other material
as Confidential Attomeys” Eyes OUnly Information. Il the Producing Paity dogs not agree
to declassily such docuinent or matenial within seven (7) days of the wntlen request, the
Receiving Party may move before the Court for an order declassifying those documents or
muaterials. If no such motion 15 {iled, such documents or materials shall conlinue to be
treated as Confidential Attornevs’ BEves Only Information. Il such mintion is filed, the
documents or other materials shall be deemed Confidential Attorneys” Eves Only
Informarion unless and umtil the Court rules otherwise. Notwithstanding anything to the
contrary in this stipulation, the Producing Party bears the burden ol establishing the
propricty of ils designation of docnments or information as Contidential Information or
Conflidential Attorneys’ Eves Only Information.

Mammer of Confidentisl Tlesignation. A Producing  Party  shall  affix  a
“CONFIDENTIAL™ or “CONFIDENTTAL ATTORNEYS™ EYES ONLY™ designation Lo
any contidential Discovery Material produced in this Action.

a. For documentary information {defined to include paper or electronic documents,
but not transeripts of depositions or other pretdal or trial proceedings), the
Producing Party suust ailix the legend “CONTIRENTIAL” or “CONFIDENTIAL
ATTORNEYS EYES ONLY™ to each page that contamns prolected material.

b. If only a portion or portions of the information on a decument page qualifics for
protection, the Producing Party mast clearly identify the protected portiom{s) {¢. g..
by using highlighting, underlining, or appropriate markings in the marging).

c. If it is nof teasible to labe] confidential Discovery Material as "CONFIDENTIAL”
or “CONFIDENTIAL ATTORKEYS® EYES ONLY™ the Producing Party shall
indicate via cover letler or otherwise at the time of production that the material
being pruduced s confidential,

d. Al the time of a deposition or within M} days after receipt of the deposition
transcript. a parly may designate as confidenhial specific postions of the transeript
which contain confidential marters under the standards set tforth in Section 2 above.
This designation shall be in wnling and served upon all counscl, No objection shall
be interposed at deposidon that an answer would clicit confidenbial infonmation.
Transcripts will be treated as confidential for this 10-day period. Any portions of a
transcripl designated confidential shall thersafter be trearcd as confidential in
actcordance with this Order, The confidential portion of the transeript and any

ZEE | BABESY |
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exhibits referenced solely therein shall be bound in a separate volume and marked
SCONFIDENTIAL™ by the reporter.

Timing of Confidential Designation.

Except as otherwise stipulaled or widered, or where discovery 1s made available for
inspection before it is formally disclosed, Discovery Material that qualifies Tor
protection under this Order must be clearly so designated before the material is
disclosed or produced.

If the Producing Party responds to Jdiscovery by making Discovery Matedad
available forinspection, the Producing Party need not affix confidenual designations
until after the Receiving Party has selected the material it wants to receive, During
the inspection and before the designanion, all material made avatlable for inspection
is deemed confidential. After the Receiving Party has identified the Discovery
Matenal it wants produced. the Producing Parly must determine which materials, or
portions thereaf, qualily for protection under this Order, and designule the materials
as "CONFIDENTIAL™ or “CONFIDENTIAL ATTORNEYS' EYES ONLY™ as
rzquired under this order.

f. Qualified Recipients. For the purposcs of this Protective Order, the persons authorized o
receive comfidential Discovery Material (hereinafrer “Qualificd Recipient™) are:

d.

L&

258154885v.1

The Parties. incloding any members, counctl members, officers, board members,
directors, employees, or other legal representatives of the parties;

Legal counsel representing the parties, and members of the paralegal, sceretanal,
or clerical staff who are emploved by, retained by, or assisting such counsel;
including vendors who are retained to copy documents or electronic files, provide
technical, litigation support, or mock tial services, or provide messenger or other
AdiiMISIralive sSupport services;

Any non-expert witness during any deposition or other proceeding tn this Action,
and counsel [or that witness;

Potential witnesses and their counsel, but only to the extent reasonably refated to
the anticipated subject matter of the polential witness's deposition. trial, or heanny
lestimony for this Action;

Consulting or lestifving expert witnesses who witl he providing professional
apintons or assistance for this Action based upon a review of the conflidenlial
infortnaton, and the sraff and asststants emploved by the consulting or tesulying
eXperts;

Any mediater or arbitrator retained by the partics 1o assist with resolving andfor

settling the claims ol this Action and members of the arbitrator’s or mediator’s staft
and assistants,

7 of 10
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. The parties’ insurers for this Action, and their stafl and assistants, memboers,
officers, bouard members, directors or other legal representatives;

h. Court reporters for deposilioms taken in this Action, including persons operating
video recording equipment and persons preparing transcripts of testimony;

i. The Court and its stalf, any court reporter or typist recording or transcribing
hearings and testimony, and jurors; and

J- Any auditor or reguiator of a party cntitled to review Lhe confidential Discovery

Muterial due to contractual nghts or obligations, or federal or state laws. or court
orders, but solely for such contracmal or legal purposes.

Dissemination by the Recciving Party.

a. Befare receiving confidential Discovery Matenal or Confidential Attomeys’ Eyes
Only Information, cach Qualilied Recipient who is not incladed in Sections 5{a)
znd (b) above, shall: (1) review and agree W0 the terms of this Protective Order and
(i) execute 4 copy of the Agreement attached hereto as Appendix A,

b, The prohibttton on disclosing information designated as “CONFIDENTIAL” or
"CONFIDENTIAL ATTORNEYS® HYES ONLY ™ exists and is enforceable by the
Court even if the person receiving the information fails or refuses to sign the
Appendix A Agreement.

Limitations on [lse. Discovery Material designated as "CONFIDENTIAL™ or
“CONFIDENTIAL ATTORNEYS™ EYES ONLY™ shall be held in confidence by each
Qualificd Recipient to whom it is disclesed, shall be used only for purposes of this action.
and shall not be disclosed o any person who is not a Qualificd Recipient. Nothing herein
prevents dizclosure beyvond the terms of this Protective Order if the party claiming
confidentiality consents in waung o such disclosure.

Docket Filings. A party seeking to file documents containing confidential Discovery
Matenal under seal must comply with the Court’s rules and electronic docketing
procedures for filng motions for leave w file under scal.

Challenges to Confidentiality Designations. A Receiving Pary that gucstions the
Producing Parly's confidentiality designation will, as an initial step, contact the Producing
Party and confer in good {aith to resolve the dispute. If the parties are unable to resolve the
dispute without courl intervention, they shall apply to the Court for a determination as to
whether the designation is appropriate, The panty that designated as “CONFIDENTIAL”
aor “"CONFIDENTIAL ATTORNEYS™ EYES QONLY™ bears the burden of proving it was
properly designated. The party challenging a “CONFIDENTIAL” or “CONFIDENTIAL
ATTORNEYS” EYES ONLY” designation must obtain a court order before disseminating
the information o anvone other than Qualificd Recipicnts,

Usc at Court Hearings and Trial. Subject to the Federal Rules of Fvidence, Discovery
Material designated as “CONFIDENTIAL” or “CONFIDENTIAL ATTORNEYS® EYES

HHELRA389v 1
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13,

14,

'15.

i6.

ONLY" may he offered and recetved into evidence at trisl or at any hearing or oral
argument. A parly agreeing fo the cotry of this order does not thereby waive the right to
objcet w the admissibility of the material in any proceeding, including trial, Any party may
maove the Court fur an order that Discovery Marterial designated as “CONFIDENTIAL™ or
“CONFIDENRTIAL ATTORNEYS' EYES ONLY ™ be reviewed in camerg or under other
conditions to prevent unnecessary disclosure,

Return or Destruction of Documents. Upon final termination of thiz Action, including
all appeals, cach party shall make reasonable efforts o destroy all Discovery Material
designaled as "CONFIDENTIAL™ or "CONFIDENTIAL ATTORNEYS® EYES ONLY™,
The destroying party shall notify the producing party when destruction under Lhis provision
iy complete. It a party is wnable to destroy all Discovery Material designatcd as
"CONFIDENTIAL” or “"CONFIDENTIAL ATTORNEYS® LYES ONLY™, thul malerial
shall be returned w Lthe Producing Party or the Producing Party™s counsel. This Protective
Order shall survive the final termination of this action, and it shail be hinding on the partics
and thesr legal counsel in the future.

Maodification. This Protective Order is entered withoul prejudice to the right of any party
1o ask the Court to order additional protective provisions, or to0 modify, relax or rescind any
restrictions Imposcd by Lhis Protective Order, Disclosure other than as provided for hercin
shall reqguire the priov written consent of the Producing Party, or a supplemental Protective
Order of the Court,

Additional Partics to Litigation. In the event additional parties are joincd 1 this action,
they shall aot have access to Discovery Matenal ay “CONFIDENTIALY or
“CONFIDENTTAL ATTORNEYS® EYES ONLY" until the newly joined party, by its
counscl. has executed and, ar the request of any paity, filed with Lthe Court, its agreement
to be fully bound by this Prorective Crder.

Inadvertent Disclosure of Prodected Discovery Material. The inadvertent,
unintenbonal, or in camerg disclosure of & conlidential document and information shall
not generally be decmed a waiver, in whole or in part, of any parly’s claims of
confidentiality. If at any time prior to trial, a producing party realizes that some partion(s)
of the discovery material that the party produced should be designated as confidential, the
party may so designate by apprising all parues in wnting, and providing that the marerial
has not alrzady been published or otherwise disclosed, such portiondsy shall thereafier be
treated as confidential under this Order.

Jurisdiction. This Court shall retain jurisdiction over all persons subject to this Order 1o
the extent necessary o enforce any abligations arising hereunder.

2851848851
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Dated: New York, NY
o 3o 2004

S0 ORDERED:

ﬁ %a % LLG(;E}{&T

HON. LISA 5. HEADLEY

I

Wilson Elser Maoskowitz Edelman & Dicker
Atlameys lor Detendant

Amaxan Legistics, Ing.

1133 Westchester Avenue

White Pluing, New York 10604

{914} 323-7000

Law Office of Adam 13, White
Attorneys for Pluinuff

75 Broad Strect #1601

New York, Mew York [0H04
(212 577-9'110

Rossman Law Firmn, 1.1.0
Attorneys for Defendant
BEENARD WILSON

30tk Cadman Plaza West

One Piemrepont Plaza, 12% Floor
Broaklyvn, New York 11201
{973 7223315
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