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·suPREME _COUl\"f OF THE·STATE bF"N•Ew YORK 
COUNTY OF Klr:JGS - PART 24 

LAN NELL BARNE$, 

Plaintiff, 

-agalnst-

Joh_n O'Keefe, "49Andrew, Islip, NeviYork Oren I. Zaka .. 
Development, lS Fa.irview Ave' .Great Neck; .N.Y. 11023 
NYCT.L 1998-.2 TRUST, c,1nd_ THE .. aANI<" QF NEW VOR.K, 
MELLON as:.Collateral Agent .. and custodian for·the 
_NYCTL 1998-_2 Trust,-.i550 FULTON STREET·REA~TY 
HOLDINGS., LLC, 21S-2 59th Street~ Brooklyn,. New-York 
·11204; .HOME ABSTRACT CORPO~ATiON AS:A(;ENJ 
(P·.u. R~JECTIONS)8225 THIRD AVENUE, HAR-15_46· 
BROOKLYN, NY 11209; PR.IMO HOLDINGS,LLC-S·,oouglas· 
Dr1v~ Holmdel,. NJ 07733 ANO ANGELO GAt.LO, 
N9tary-No. 01GA4n..524.1, JOHN_ANOJ.ANE o·oe·; 

Defendants· .. 
. . ·-·. - ·-· ----- •· _____ ...; ______________ ·. - ·-. -------- .. --- .. - . -- ·x 

liON. LISA.$. OJi'LEr, J.S._C .. 

.Index # 1922/2018 

DECISION and. ORDER-

Recitation_, as required by .CPLR 2219(a), of the papei:-s·consider_ed in the-review, ofthis Notice of 
Motion to·Dism1$s·aod Cro-ss-Motron for Default Judgment subrnltt~d o.n June 10,·io24. 

Papers r:,.lumbered 

Notice.of Motion and_ Affidavit ................................ '. ... ; ....•• _ .............. _.; l&.2 [Exh. A-BJ 
Notice of Cross-Motion and .Affidavl:t .......... , .................................. , .. , .... , ~&4 [Ext,. A-DJ 

.Affirmation/ Afflda~it in Opposition ...... · .......... ~,···:·······;;, ...... ;_.,., ........ 5· 
Affidavit(s)-ln ReplX--······"···· .............................. , ........................................ 6 [E_xh.--A-0); [Exh. A] 

Defendant, Home A!:>s~ract Corporation, as agent (p1u. ej~c,tio.ns) moves fQr a·n order 
pirrsuant to CPLR 3.2-ll(a)(1) dismiss"ingthe action against. H()_me Ab~tract Corp.:Pl~intiff opposes 
the. defendant'·s m.otion and. cross-moves for ,an order granting a ~efault Judgm¢nt ·against 
defendant, Horne Abstract, pursuant to 'CPlR 3215. Defendant,. Home Abstract, opposes 
plaintiff's motion for a default ju~gnient on the grounds that the plaintiff fails to_ follow the 
procedlJre_s set out PY CPLR 32151 and th~ untimeliness ofthe plaintlff s mot,9n. 

In this action,_ Inter .alia, to quiet title, plaintiff alleges that he is the rightful owner of the 
,pr~mises· iocated at 1550 Fulton Street Brooklyn, _New Yor~ 11216 (hereinafter "Fulton 5treei 
pro.pertV'), and 905 PLJtnc)m Avenue, arooldyn, New. York1122l., havlrig inherited these premises 
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on February 10, 2010, by operation oflaw as the sole ~istribut~e of hls ~ece<1sedfather, Augustus 
· L Barnes. Plaintiff i;illeges that Joan lnce Barnes, the decedent's spouse,Jrom whomthe de~edent 
was separated at the time .of hi:S d~ath, was appointed administrator of the est~te on July 22, 
2010~ arid l"ec~ived Letters of Ac:fministratlon .that restricted her from selling the Fulton Street 
property Without further· Order of the ~ourt. Plalntiff claims that due to lnce's mismanagement 
of his father1s estate, defendant 1550 Fulton Stree.t Realty Holdings forged a deed to the Fuiton· 
Street property and recorded same on Jurre 5, 20141 ref!ecting a s;3le price of $0, and.thereafter 
acting in concert with defendant, Primo Holdings, LLC; recorded~. corre.cted deed to the property. 
Plaintiff asserts that he le.arned that a foreclosure sale of the Fulton Street property wa.s 
scheduled to. take. pla►e on August 9, 2018, but that he was unable.to get a home equity loan 
withol!t the deed to the premises being in his name. · 

Plaintiff comm_enced this action seeking. to quiet ·title to the premises; to perman.ently 
enjoin defendants from entering: the property, anl:i to recover damages for fraud, forgery, 
intentional infliction of emotional distress, conversion, .slander of title, and unjust enrichment. 
Plaintiff filed a notice of pendency in this action on June 10, 2022 .. A review of the.court records 
involving these parties/premises revealsthatdefendants NVCTLand BNY; were holders of certain 
tax and other liens for the years 2009, .2013, and 2014, arid commenced a tax lien foreclosure on 
Novemb.er 30, 2016 (Supreme Cou~ Kings Coynty Index No .. 521188/16) against defendant Primo 
Holdings, UC and non-party.Chill.ax Mglllt., LLC to recov~rthe value ofthe .tax liens against the 
Fulton Street. property, A notice of pendency Was filed in th.at action on November 30, 2016. 
Neither of the defendants a·nswered or appeared in that action .and. NYCTL.and BNY we're granted 
a judgment of foreclosure and sale by o.rder dated May 101 2018, A sale oft he property occurred 
on August 9, 2b18, for the winning bid of $l,60Q,OOO. NYCTL c!nd BNY later stipulated with the. 
purchaserto void the foredosure sale and moved for an order for leave to add Ince as a·necessary 
party to that action and for an .extehsion of time to conducithe foreclosure·sale. The relief was 
granted by separate orders dated December 9, 2020. 

A foreclosure sale was held In the tax lien foreclosure action o.n April 28, 2022, ~nd the 
successful bidder was 1550 .Fulton Reatty 123 LLC (hereinafter "123"). The tax lien fMeclosi.Jre 
Referee conveyed the pte>perty to 123 by.Refcree':i Deed dated April zq, .2023., an.d recorded on 
April 28, 2023. Although defe11dant 1!:iS0.Fulton Street RealtyHoidings LLC ("Holdings") and the 
tax lien for~dosure sale purchas~r 1~50 Fulton Realty i23 LLC {''123") have similar names, they 
are separate, distinct, and unrelated entities which have no common ovmership. 

Defendant, Home Abstract's Motion to Dismiss 

Defendant, Hom.e Abs~ract n:ioves to dismiss plaintiff'.s action pursuant to CPLR 3211(a)J7) 
fodailure to state a cause of attion. On· a n.,.btlon to dismiss for faliure to s.t.ate a ca-use of action, 
the sole criterion is wh~ther the pleadfng_.states a cau_se ol a~tion, and ·if frqni its four ·torners 
factual aHega~lons ~re discerned ~hich ·taken together manifest-any cause .tJf acti_o,;i.cogntiable 
by law, the motion.for dl.sni"l~sal w,ll"fail. ~ee, Ha~rlson DGR44, Li.C v~ Luiso 44 Harrison.,LLC, 219 
A."D.3d 1413~ 196 N.Y.S.3d 734 _(2°d Dept'., .202~); Podesta v. Assumable Homes Development II 

•· . , ,. , ~ a . 
Corp~. t37 A •. D3d 767, 31 l'!,V.S.3d 74.(2" Dept., 2016). 
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In the case at bar, the plalntiff has plead several causes of action, wh.icli this cour:t finds 
to be cognizable by law. Defendant, Home Abstract, argu!:!S that its :sole role in the entire 
transaction that the· plaintiff claims is fraudulent was that Home Abstract recorded the deed in 
the initial transaction. Oh a motion to disrniss·pursuant toCPLR 3211(a)(7), the court must afford 
the com.pl.a.Int liber;;1I constrLJctlon, c1ccept the allegations as true, and provide the plaintiff the 
benefit of every·possible favorable inference. S~e; Lewis .. & Murphy Realty; Inc. v. Colletti~ 187 
A.D.3d 731, 130 N.Y.S.3.d 350 (2nd Dept., 2020), citing; Leon V. Martinez, .84 N.Y.2d 83, 614 
N.Y.S,2d·972; Guqqenhelmer v. Ginzburq, 43 N.Y.2d 268,401 N.Y.S.2d 182. 

Base.d upon the argLJment presented by the defendant, Home Abstract, and .plaintiff's 
opposition, the court ·denies defEmdant, Honie· Al:)stract's motion to dismiss pursuant to CPLR 
321l(a)(7). 

Plaintiffs Cross-Motion for DefaultJudgment 

Plaintiff cross-moves for a default Judgment against .defendant, Home Abstract, pursuant 
to321S(ct Q.n th.e grollnds thatthe defendant, Home·Absti"act, has fa·iled to answer the amended 
summons and verified ~omplaint. Defendant, Home Abstract, argues that due to plaintiff'sfallure 
to move withi.n one year ofthe default, ~s required und~r CP{R 3215(c), the court cannot enter 
a default Judgment In favor of plaintiff and agaihst defendant, Home Abstract. Defenqant also 
argues that the plaintiff has fa.iled to serve a' defauit letter when the default occurred. 

On August 27, 2018, the defen~fant, Home Abstract·, W.:\S served with the amended 

summons and verified complaint. TI,e plaintiff filed the affidavit. ofs~niic~ wlth the clerk of the 
court .on August 27, 2018~ Plaintiff is seeking a default judgment after sl.x (6) years, which is . . 

beyond one ·y~ar of the defendant, Home Abstract's default. CPLR 3215(c) provides in pertinent 
part, that U a plaintiff falls to take proceedings fpr the entry of judgment within one year after 
the default, the court shall noteriter judgment but shall dlsm.iss thl:'! complaint as abandoned, 
without costs, upon its own lnitiatlv~ or on motion, unl~ss. sufficient cause is.shown why the 
complaint should not be dismissed. See, p;pinlas v.J;Sackarls a S9ns, Inc,, et. al., 116 A. D.3d 749, 
983 N.Y.S .. 2.d 587 (:2nd bept., io14) .. Failure to take proceedings for entry. of judgment may b.e 
excused, however, upon a showing of sufficient cause,. which requires the plalntiff to 
demon·strate that it had a reasonable excus~ for the delay in taking proceedings for entry of a 
default ju~gment and that is. has a potentially meritorious action. See, Wells Fargo Bank V; 

Aucapina, i~l,3 A.D.3d 1100 (2021, 47 N.Y.S.3d 608 {2"!1 Dept., 2021). Here,· the plaintiff fails to 
provide the coµrt with a showing of sufficient cause as to why .it took plaintiff six (6) years to 
move for entry ·of a default Judgment of the d1;ifendant, Home ~bstract. The .. plaintiffdoe~ not 
provide any r~ason for the delay. Plaintiff filed what he entitled a '!sur ·r~plyt and states that-. 
an.nexe's a copy of the Notice ·of 1\110.tion to Restore the case; to the. calendar, Request for 
Preliminary lnjuriction; D(!faµlt. J~d&me·nt and. t.P -A.mend to lnc;lud:e Joan .ln<:e Barnes as -a 
d.efend.ant to •the Within atti.on, (See, Exh. ,;o,,· to plaintiff's reply o·!l the c;ross~motlon for default). 

However~ the defend~nt only a.nnex·es-on.e (1) _page·ofthe motion arid·does,rtotprovlde the coi,Jrt 

----------··-·····--···--·········· .. 
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with the full motion and supporting documents to that motion, nor does the defendant provide 
the court with a decision/order on the motion. 

Under the circumstan~es, the plaintiff failed to offer a reasonable excuse as to why it 
failed to take any proceedings to enter a default judgment within one year after the defendant, 

Home Abstract's def au It. Since the plaintiff failed to set forth a reasonable excuse, the court need 
not consider whether plaintiff demonstrated a potentially meritorious action. 

Accordingly, defendant, Home Abstract's motion to dismiss pursuant to CPLR 321l{a)(7) 
is hereby DENIED, and it is further 

ORDERED that plaintiff's cross-motion to enter a default judgment against defendant, 
Home Abstract, Corporation, Is hereby DENIED, and due. to plaintiff's failure to take any 
proceedings to enter a default judgment within one year after defendant Home Abstract's 
default, it is hereby 

ORDERED., that the complaint Is dismissed as to the defendant, Home Abstract 
Corporation, Inc. 

This constitutes the decision and order of this Court. 

Dated: Brooklyn, New York 
December 26, 2024 
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