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SUPREM E COURT OF THE STATE OF NEW YORK 
COUNTY OF ROCKLA D 

MICHAEL NOWELL and SYLVIA 1OWELL, 

Plaintiffs , 

-against-

HAV ERSTRAW HUDSON LLC, ADMIRALS 
COVE HOLDINGS LLC I C., ORA GE AND 
ROCKI A D UTILJTJES INC. , ALTICE SA, 
I C. and VERIZO EW YORK INC., 

Defendants. 

ORA GE Ai D ROCKLAND UTILITIES, INC., 

Third-Party Plaintiff, 

-against-

GI TSBURG DEV ELOPME T COMPA IES, LLC, 

Third-Party Defendan t. 

X 

X 

-------------- -------------------- ------------------------------- X 

Keith J. Cornell, A.J.S.C. 

DECISION & ORDER 

Index No .: 03 I 636/2022 

(Motions # 3, 5, 6) 

Before the Court is the motion (Motion #3) made pursuant to CPLR § 32 12 by Adm irals 

Cove Holdings LLC Inc . (ACH) seeking summary judgment dismissing all claims and cross claims 

against it. This motion is opposed by Plaintiff Michael owe II and Defendant/Third-Pai1y 

Plaintiff Orange and Rockland Utilit ies (O&R). 

Also before the Court is the motion (Motion 5) made pursuant to CPLR § 3212 by 

Plainti ff Michael owell for summary judgment on the issue of liability under Labor Law §200, 

§ 240(1), and § 241(6) against Defendant ACH and on liability under Labor Law § 240(1) and § 

24 1 (6) against Defendant O&R. Defendants ACH O&R, and Third-Party Defendant Ginsburg 

[* 1]



FILED: ROCKLAND COUNTY CLERK 10/23/2024 01:28 PM INDEX NO. 031636/2022

NYSCEF DOC. NO. 381 RECEIVED NYSCEF: 10/23/2024

2 of 38

Development Companies, LLC, (GDC) oppose the motion. Plaintiff also moves to strike seven 

affirmative defen ses a ertcd by ACH . 1 

Also before the Court is the motion (Motion # 6) made pursuant to CPLR § 3212 by O&R 

seeking summary judgment dism issing aJI claims and cross claims against it. Defendants ACH, 

Verizon, and Plaintiff oppose the motion. 2 

The Court consider d the following papers electron ically fi led on YSCEF : 

Motion# 3 NYSCEF#. 

otice of Motion for Summary Judgment by ACH 114 

Affirmation in support & tatement of Material Facts by Daniel E. O' eil l, Esq. 115 

Exhibits A-S 116-134 

Memorandum of Law in upport of motion 135 

Affirmation in Opposition by Robert J. Me1ma, Esq. for Plaintiff 308 
Affirmation of Leo DeBobes, dated May I, 2024 ( ex pen opinion) 309 

Affirmation of Luis Ortega, dated May 6, 2024 ( expert opinion) 310 

Affi rmation of icholas Bellizzi , dated May 1, 2024 (expe1t opinion) 31 1 

Memorandum of Law in Opposi tion 312 

Affomation in Oppo ition by John S . Rand, Esq. for O&R 34 1 

Affirmation in Reply by Daniel E. 0 Neill, Esq . 365 

Memorandum of Law in Reply 366 

Motion# 5 NYSCEF # 

Notice of Motion for Summary Judgment by Plaintiff 163 

Affirmation in support by Robe1t J. Menna, Esq. 164 

Memorandum of Law in support of motion 165 

Affirm ation of Lu is Ortega, dated February 26, 2024 ( expert opinion) 166 

Affirmation of icholas Bell izzi, dat d February 26, 2024 (expert opinion) 167 

Affirmation of Leo DeBobes, dated February 27, 2024 (expe1t opinion) 168 

Exhibits 1-28 169-196 

Affirmation in Oppo ition by Matth w W . Cramer, Esq . for Ginsburg 286 
Development Companies. LLC 

Affirmation in Opposition by Daniel O'Neill, Esq. for ACH 299 

Response by ACH to Plaintiff's Statement of Material Facts "00 

1 In Motion #5. Plaintiff al o moves for a unified trial. That request wi ll also be addressed in a separa te opinion. 
2 In Motion #6, O&R also moves for summary judgment on it claim that Cab levis ion must defend and indemnify 
O&R. Th is argument and Cablev ision ' opposit ion wil l be addressed in a separate deci ion. 

2 
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Affirmation of Michael Tuttman, undated (expert opinion) 301 

Memorandum of Law in Opposition for ACH 302 

Affinnation in Opposition by John S . Rand, Esq. for O&R 343 

Exhibits A-D (A-Care expe1t opinions) 344-347 

Reply Affirmation by Robe1t J. Menna, ~sq. (as to ACH) 358 

Reply Affirmation by Robert J. Menna, Esq. (as to O&R) 359 

Exhibit 1 360 

Afiirmation of Leo DeBobes, dated May 1, 2024 (expert opinion) 36 1 

Affirmat ion of Luis Ortega, dated May 6, 2024 (expert opinion) 362 

Affinnation of icholas Bellizzi, dated May 1, 2024 (expert opinion) 363 

Affirmation of Christopher Gonzalez, dated August 27, 2024 (correction) 377 

Motion# 6 

otice o[ Motion for summary judgment of O&R 200 

Affim1ation in support of John S. Rand, Esq. 201 

Appendix and ExJ1 ibi ts A-O, P 1 to P9, Q-V, corrected Q 202-231 , 336 

M morandum of Law in support 231 

Affirmation in Partial Opposition by Daniel E. O' eill, Esq . for ACH 303 

Affirmation in Partial Opposition by Andrew J. Lopez, Esq. for Verizon 31 4 

Affirmation in Opposition by Robe1t J. Menna, Esq. for Plai ntiff 321 

Affirmation of Leo DeBobes, dated May I, 2024 ( expert opinion) 322 

Affirmation of Luis Ortega, dated May 6, 2024 (exp rt opinion) 323 

Affirmation of icholas Bellizzi, dated May l, 2024 (expert opinion) 324 

Memorandum of Law in Opposition 325 

Affirmation in Repl y of John S. Rand, Esq . to ACH, Verizon and Plaintiff 369 

Exhibits A-B (expert opinion) 370-37 1 

Affirmation of Christopher Gonzalez, dated August 27, 2024 ( correction) 378 

Background 

Plaintiff Michael Nowell was injured in an accident that took place on November 15, 2021 

at approximately 10 :45am at a construction site in Haverstraw, ew York for a project known as 

Admirals Cove. Th ird-Party Defendant Ginsburg Development Companies, LLC (GDC), the 

General Contracto r, employed Plaintiff as a Site Superintendent. The site was owned by Admirals 

Cove Holdings, LLC (ACH). 

3 
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A few months prior to the accident on April 24, 202 1 and June 9, 2021, five utility poles 

were r mov d becaus they were in the footprint of the construction project. The poles were 

owned by O&R and held overhead cables and electrical equ ipment that was owned, operated 

and/or ma intained by O&R, Cablevision of Wappingers Falls, Inc . i/s/h/a Altice USA, Inc. 

(Altice), and Verizon ew York Inc. (Verizon) (together, the Utili ty Defendants) . O&R 

coordinated the removal of the five poles . Following th r moval, two utility poles canyi ng live 

wires remained standing within the worksite. The area around the two poles was not barricaded or 

blocked off. The new end pole, #60270/43429, was not braced with a guy-wire or in -ground 

anchor. There had allegedly been a plan lo replace the overhead wiring with underground lines, 

but that plan had not yet been approved or carried out by the date of the accident. Plaintiff alleges 

that aft r r moval of the fi ve poles , the remaining two pol shad begun to lean to the west and the 

cables had sagged due to the tensile stresses from the wires . The Uti lity Defendants deny that the 

poles had any significant lean or that any of the wires were below the regulated minimum height 

of 15.5 feet from the ground. 

Javis Construction ("Javis") had been hired by GDC to perform excavation work. It is not 

disputed that Javis drove its excavator between the poles below fhe w ires on multiple occasions. 

On ovember 9, 2021, .Jav is walked off the job aft r a disagreement with GDC and left an 

excavator at the site. 

On 1ovember 15, 2021 a truck arrived at the sit wi th a delivery of precast concrete. The 

truck wa · located on the northside of the jobsite. The .Javis excavator was located on the southside 

of the jobsite. Architect Jens Versland, who was employed by GDC as the project director, 

operated the .Javis excavator to meet the delivery truck and unload the concrete. Plaintiff was 

walking in front of the excavator toward the delivery truck, possibly as the spotter. Versl and drove 

4 
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the excavator under the utility and electrical wires to reach the delivery truck. The boom of the 

excavator hit the telecommunication cables. The two uti lity poles then snapp d and fell with 

transformers and li ve wires onto Plaintiff, and he sustained serious personal injuries, including 

electrocution. 

Proc dural Posture 

Plaintiff commenced this action by filing a summons and complaint on April 14, 2022 

again t Defendants Haverstraw Hudson LLC,3 ACH, O&R, Altice, and Verizon. On Apri l 20, 

2022 Plaintiff filed and served a upplemental Summons and Amended Complaint against the 

sam Defendants . Plaintiff asserted causes of action under Labor Law§§ 200, 240(1), and 24 1 (6), 

as well as a common-law negligence cause of action. The Defendants each answered the Amended 

Verified Complaint and asserted cross claims against one another. In August 2022, O&R brought 

a third-party action against GDC for contribution . Discovery was conducted and a note of issue 

and certificate of readiness were filed on December 22, 2023. A schedule for dispositive motions 

was set. Six motion for summary judgment were simultaneously filed on or about April 3, 2024. 

Opposition and one cross motion were filed by May 9, 2024. Replies were fi led on or about May 

30, 2024. 

In this dec ision, the Court will address the motion by ACH for summary judgment 

dismissing all claims against it , the motion by Plaintiff for summary judgment on the issue of 

liability in his favor on all of the Labor Law claim against ACH and the Labor Law§ 240(1) and 

§ 241 (6) claims against O&R, and O&R's motion for summary judgment dismissing all claims 

again ti t. 

3 Upon proof that Haverstraw Hudson LLC is not an owner of the project or in any way associated wi th the site or the 
construction, all parties igned a stipulation of discontinuance as to Haverstraw Hudson LLC on April 4, 2024. 
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ARGUMENTS AND EVIDENCE 

Arguments by ACH in favor of summary judgment dismi ssing the complaint 

ACH argues a a matter of law that it has no liabi lity under the Labor Law or common law 

to Plaintiff fo r the inj urie he sustained. (Doc. 135) . ACH argues that the Labor Law 200 and 

common law claims against it must be dismissed because it had no role in the construction project 

other than as owner of th sit and as the party that hired the general contractor GDC. ACH argue 

it did not exercise any control over the work being perfom1ed at the time of Pl aintiffs accident. 

ACH argues that it had no involvement with the Javis excavator. ACH argues that it did not create 

and had no notice of the alleged defective condition of the unsecured utility poles and sagging 

wires . 

ACH argue that as a matter of law Labor Law§ 240(1) does not apply in this si tuation . 

ACH argues that §240(1) liability is contingent upon the accident being a type in which a scaffo ld , 

hoist, stay, ladder, or other protective device proved inadequate to shield an inj ured worker from 

harm directly flowing from the application of the force of gravity to an object or person. ACH 

argues that th utility pole and wires were not being hoisted or secured and P laintiff was not 

working on an elevated work site. ACH argues that the " required safety devices" listed in 240(1 ) 

are not applicable to Plaintiff s accident. ACH argues that there was no relevant safety device that 

could have been u ed to protect Plaintiff from this accident. Finally as to Labor Law § 241 (6), 

ACH argue that Plaintiff has failed to establish that any of the Industrial Code regu lations 

identified in his Bill of Particulars were violated or that such violations, if any exist, were a 

proximate cause of the accident. ACH argues that no issues of material fact exist that would 

prevent granting summary judgment in its favor and dismissing the complaint. 

6 
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Arguments by O&R in favor of summaiy judgment dismissing the complaint and all cross-claims 

ln the Affirmation in Support of Motion #6 (Doc. 200), Affirmation in Opposition to 

Motion # 3 (Doc. 341), and Affirmation in Oppo ition to Motion #5 (Doc. 343), O&R argues that 

reckless operation of the excavator by Versland was the only proximate cause of the accident. In 

support of the motion, O&R submitted the affidavit and expert report of .J. Edward Horne (Doc. 

227) . Horne concluded that the lowest wires, which belonged to Verizon, were never below the 

minimum ESC ground clearance of 15 .5 feet. (Doc. 227 p. 8-11 ). Horne concluded that the poles 

did not have any significant lean. (Doc. 227 p. 7, 13-14) . He also concluded that neither pole 

required a guy-wire per the · SC guidelines. (Doc. 227 p. 12). 

O&R argues that on th day of the accident, Versland operated the excavator without 

permission, with Plaintiff acting as his spotter. O&R argues that the boom on the excavator was 

19 feet tall. In support of thi s claim, O&R submitted the expert report of Joseph eal , P.E. (Doc. 

228) . O&R argues that th boom would have hit th wires whether th y sagged or not, because 

the Verizon wires were attached 17 feet above ground level. 

O&R argues that the Labor Law claims are all legally insufficient because O&R is neither 

ai1 owner of the property or a contractor on the construction site . O&R argues that the many Labor 

Law cases that assign liabi lity to electrical utilities after accidents involving their utility poles are 

inapposite because work was not being done on these poles when the accident occurred. O&R 

argues that its poles are not supposed to be built to withstand any and all forces, including the 

reckless operation of an excavator. 

Arguments by Plaintiff for finding of liability as to ACH & O&R 

In the Affirmation in Support of Motion # 5 (Doc. 164), Memorandum of Law in support 

of Motion #5 (Doc. 165), Affirmation in Opposition to Motion #3 (Doc. 308), Memorandum of 

7 

[* 7]



FILED: ROCKLAND COUNTY CLERK 10/23/2024 01:28 PM INDEX NO. 031636/2022

NYSCEF DOC. NO. 381 RECEIVED NYSCEF: 10/23/2024

8 of 38

Law in Opposition to Motion #3 (Doc. 312) Affirmation in Opposition to Motion #6 (Doc. 321 ), 

Memorandum of Law in Opposition to Motion #6 (Doc. 325) Plaintiff argues that ACH and 

O&R's motion for summary judgment di missing the complaint should be denied and his own 

motion for summary judgment should be granted. In the alternative, Plaintiff argues that 

sub tantial issues of fact exi t that prevent granting either ACH's or O&R's motions for summary 

judgment. 

A. Labor Law§ 200 

Plaintiff argues that a an owner, CH has a nondelegable common-law duty, codified at 

Labor Law § 200, to provide reasonable and adequate protection and safety for workers. Plaintiff 

argues that he ha established liability under both§ 200 categories the condition of the premises 

and the method or manner of work. He argues a dangerous condition at the jobsite was created by 

the two remaining utility poles in the active jobsite, as the poles were not barricaded, the wires 

were live , and the utility end pole was not properly stabilized, causing it to lean allowing the 

overhead wires to sag. Plaintiff alleges that Martin Ginsburg, who was both a manager for ACH 

and an employee of GDC, was aware of the dangerous condition at the jobsite. Plaintiff points to 

emails between Martin Ginsburg, Vers land, and Jason Davis, the owner of Javis, in which the 

overh ad wires are discussed and identified as a problem. (Doc. 176). Plaintiff argues that Javis 

had notified AC! I of the hazard of working near the wires prior to the accident. Plaintiff argues 

that through Martin Ginsburg ACH had actual and constructive notice of the dangerous condition . 

Further, Plain ti ff argues that operation of the excavator under the live wires was a violation of the 

"method or manner of work ' category of Labor Law §200. Plaintiff argues that ACH was aware 

that the excavator was operated below the live wires, which was an inherently dangerous activity. 

Plaintiff argues that allowing this unsafe practice was a prima facie violation of Labor Law § 200. 

8 
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B. Labor Law § 240(1) 

Plaintiff next argues that ACH and O&R are trictly liable pursuant to Labor Law§ 240(1) 

because there was a failure to use a safety device to protect him from harm directly flowing from 

the application of the force of gravity to an object. Plaintiff argues that after the five-pole 

demolition Pole #60270/43429 became an end pole, which needed a guy-wire to stabilize it. 

Plaintiff argue· that the failure to brace the new end pol with a guy-wire and in-ground anchor 

caused the two remaining poles in the jobsite to tilt and allowed the cables between them to sag. 

Plaintiff argues by the day of the accident, the lowest cables were less than the minimum of 15 ½ 

feet above the ground. Plaintiff argues that the fail ure to use a guy-wire to secure the utility pole 

is a proximate cause of his injury , as it allowed the wires to sag dangerously low and failed to keep 

the poles upright when the excavator hit the wires . 

Plaintiff offers the expert testimony of Luis Ortega, a technical expert in the electrical 

utility field, see Doc. 166 (aff. dated 2/26/24) and Doc. 362 (aff. dated 5/6/24, and also up loaded 

as Docs. 310 & 323), icholas Bel.lizzi, P.E., a professional engineer see Doc. 167 (aff. dated 

2/26/24) and Doc. 363 (aff. dated 5/1 /24, and also uploaded as Docs. 311 & 324), and Leo J. 

DeBobes, a Certified Safety Professional, see Doc. 168 (aff. dated 2/27/24) and Doc . 361 (aff. 

dated 5/1 /24 also uploaded as Docs. 309 & 322) in support of his claims . Ortega concluded that 

after the demolition of the five utility poles, "the remaining wires and cables running from poles 

#60266/43422 and 60270/43429 to West Street should have been grounded or de-energized given 

the ongoing construction." (Doc. 166 at 25). This conclusion was echoed by Plaintiffs expert 

engineer, icholas Bellizzi, P.E. (Doc. 167 at ~ 23). Ortega and Bellizzi also concluded that the 

failure to brace end pole #60270/43429 with a guy-wire and in-ground anchor caused the poles to 

tilt and the telecom wires to sag. (Doc. 166 at~ 27; Doc. 167 ~ 24). Finally, both experts concluded 

9 
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that "the te lecom cables sagged creating an inherently dangerous condition on an active 

construction site invo lving frequent use of heavy machinery ." (Doc. 166 at~ 27· Doc. 167 24). 

Bellizzi concluded that, pursuant to the Pole ttachment agreements between O&R and Verizon 

and O&R and Altice, all three of the Uti lity Defendants were responsible for ensuring that the 

utility poles were stable and secure and fo r ensuring that the cables would not sag. (Doc. 363 ii 

59-63). 

Plaintiff s Certified Safety Professional, Leo J. DeBobes, concluded that permitting work 

around the poles and underneath the live wires without any change in safety protocol was a clear 

violation of YS Indu trial Code, ational E lectrical Safety Code (NESC) and OSHA 

construction standards. (Docs. 168 & 36 I at ~15). DeBobes found that the leaning poles and 

sagging wires were distinctly v i ib le for several months pri or to the incident, but despit the 

obvious dangerous condition , absolutely nothing was done to protect the workers on this site from 

the inherent and foreseeable danger of the poles falling." (Docs. 168 & 36 1 at~ 27) . 

DeBobes further concluded that an excavator should not have been operated in around the 

utility poles: 

[T]he use of heavy machinery should never have been permitted around the po les 
by the pump station (poles #60266/43422 and 60270/43429) and certainly not 
underneath live electri cal wires and sagging telecom cables. The wires and cables 
should have been de -energized or grounded . The area should hav been b locked off 
or barricaded . Another route for the excavator to travel should have been created 
and designated. ichael owell and other workers should never have been 
permitted within the zone of danger of an unsecured utili ty pole, collectively 
weighing over 3,000 pounds, running live electrical wires with 13,200 volts. 

(Doc. 168 & 361 at j 44). 

Professional Engineer Bellizzi explained that the excavator had the ability to move at 

between 2.1 and 3 .5 mph . (Doc. 167 at~ 42; Doc. 363 at 43 .) He concluded that 

10 
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A force was generated by the folded arm of the excavator when it snagged the 
te lecom cable(s) which ran from pole #60266/43422 and was connected to pole 
#60270/43429. The excavator arm pulled on the telecom cable(s) at the wire's 
reduced height of less than 15 ½ feet above the ground smface. The telecom cable(s) 
was pulled in a Torthern direction perpendicular to West Street resulting in tensile 
forces (pulling apart forces) in the telecom wire(s) as the slack in the wire was 
eliminated. This tension on the telecom cable(s) then began to pull upon the wood 
poles where the cable(s) was connected to the poles approximately 18 feet above 
the ground elevation below. As the cable(s) pulled away from the poles, the tensile 
forces at the cable connection to the poles approximately 18 feet in height, were 
transferred down to the base of the poles at the ground level. The approximate I 8 
feet height distance was the moment arm, with zero moment at the base of the poles. 
The tensi I force line of action at the approximat 18 feet hei ght and the axis of 
rotation at the base of the poles at the ground level acted as a lever mm. The ax is 
of rotation was at the base of each pole. The moment was the tensile force at the 
top 18 feet from the base. As th cable(s) wa pulled upon by the excavator's arm, 
the two poles, ultimately snapped at their bases. However, the cable(s) that was 
being pull d upon by the excavator arm which was attached to the pole, did not 
break due to the tensile (horizontal) forces acting upon it to pull it apart. These 
tensile forces were not sufficiently great enough to exceed the ultimate strength of 
the lowest telecom wire, but were great enough to shear the two poles at their bases 
and topple the two poles. 

(Doc. 167 at i 44; Doc. 363 at 45) . 

Ortega further concluded that a properly installed guy-wire would have prevented the poles 

from falling even if the excavator had crashed into the wires: 

The lowest telecom cable belonging to VERIZO had a breaking (ul timat ) 
strength of no more than 6,600 pounds. This cable did not fail upon contact from 
the excavator arm. It did not snap. Therefore, the tensile load placed on the cable 
by the excavator's arm was less than 6,600 pounds. The strength of a ga lvanized 
steel strand guy-wire with a 3/8 inch diameter has a breaking tensile strength 
(ultimate strength) of J 5,500 pound . If the guy-wire and in-ground anchor had 
been properly installed on pole #60270/43429, the guy-wire would have provided 
sufficient strength to prevent the poles from breaking by counteracting the tensile 
forces placed at th top of the pole due to the pulling on the tel ecom cable by the 
excavator arm. 

(Doc . 166 at il 43 ). In summaiy, Pl ainti ff argues that a properly installed safety device (the guy­

wire) would have prevented the poles from fa lling and injuring him, even if the excavator had been 

improperly operated under the lines. 

11 
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Plaintiff argues as an alternate theory that ACH is strictly liable pursuant to Labor Law 

§ 240( l) because the excavator that caused the acc ident was going to be used as a hoist to lift the 

precast concrete on the delivery truck. Plaintiff argues that an accident involving equipment that 

is going to be used as a hoist, even if it is not in the act of hoisting at the time of the accident, may 

stil 1 be a ground for liability under §240( 1) because a hoist is itsel f an enumerated safety device. 

In support of th is claim, Plaintiff cites to the deposition of Jason Davis, in which he stated that the 

excavator was used to hoist the precast concrete. (Doc. 180 at 99: 16-25). Safety expert DeBobes 

also concluded that the excavator was being used as a hoist. (Docs. 168 & 361 at~ 59-60.). 

Plaintiff argues that the excavator was not properly operated near electrical lines to afford prope r 

prot ction to Plaintiff 

Plainti ff argue, that O&R i liable as an "owner" under § 240(1 ) because O&R owned the 

subject utility poles , transformers, and electrical wir s that were left standing in the middle of the 

Admirals Cove construction site . Plaintiff also argues that O&R is liable as a contractor or agent 

that performed demolition work because O&R removed the five utility poles upon request from 

GDC. Plaintiff argues that O&R improperly focuses on the height of the cables rather than the 

lack of a brace. Plainti ff argues that at a minimum, there is an issue of fact as to the height of the 

cab les on the date of the incident. 

Plaintiff argues that O&R's experts misinterpret NESC Rule 264 by arguing that it only 

requ ires guyi ng in situations when overloading is possible. Plaintiff points out the ESC Rule 

264 also requires guying and bracing to limit sagging and to provide strength at dead ends. Plaintiff 

argue that the software used by O&R's expe1i did not properly take into account all the factors 

that affect uti lity poles. 

12 
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C. Labor Law§ 241 (6) 

Lastly Plaintiff argues that ACH and O&R are each vicariously liable under Labor Law§ 

241(6) because work was permitted around the poles and underneath the wires without any change 

in safety protocol and in clear violation of the NY State Industrial Code, 12 YCRR § 23-1. 1 et 

seq. and the National Electrical Safety Code. 

Plaintiff experts all concluded that ACH violated Section 23- l.13 "Electrical Hazards", 

subsections (b) "General" & (d) ' High-voltage power circuits" because an excavator was operated 

under live power lines, the area surrounding the poles and li ve wires was not barricaded, warning 

signs were not posted in the area, and the three Uti lity Defendants were not properly notified that 

work would done under the wires . (Doc. 166 at 73-74; Doc. 167 at~ 55-56; Doc. 168 at 1 79-

80). 

Based on the testimony of Steve Diaz of GDC and Jason Davis of Javis, Plaintiff's safety 

expert DeBobes concluded that Versland was not a designated person to operate the Javis 

excavator. (Doc. 168 at 45) . DeBobes concluded that Versland was not properly trained . (Id . 

50) . Therefore, he concluded that ACH violated Section 23 -9.4 "Power shovels', subsection 

(h)(4)&(6) and Section 23-9.5 "Excavating Machines", subs ctions (c)-(d), because the excavator 

was operated by an unauthorized person/ non-designated person near power I ines. (Doc. 168 at 1 

8 1-82). DeBobes and Belli zzi also opined that Section 23-4.2(k) "Excavating Operations-Trench 

and area type excavations' was violated because it prohibits working in an area where a person 

could be struck by any material dislodged by excavation equipment. (Doc. 168 at 83-84 ; Doc. 

167 at 59-60). 
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Plaintiffs experts all concluded that ACH and O&R violated Section 23-4 .1 "Excavating 

Operations" becau e bracing was not used to stabilize the uti lity pole near the excavation for the 

storm drainage system. (Doc. 166 at 75-76; Doc. 167 at 57-58; Doc. 168 at~ 85 -86). 

Plaintiffs experts concluded that Section 23 -3.2 "Demolition Operations" subsection 

(a)(3) was vio lated by CH and O&R when the five utility poles were removed and the remaining 

power lines were not protect d with substantial coverings, (Doc. 166 at~ 78; Doc. 167 at~ 6 1-62; 

Doc . 168 at 87) and Section 23 -3.2 "Demoli tion Operations" subsection (b) was violated when 

Pole # 60270/43429 wa not properly braced after it became the end po le . (Doc. 167 at ,161). 4 

Plaintiff points out that OSHA determined that federal regulation 29 CFR 

l 926.600(a)(6) and 29 CFR § 1926.600(a)(6)(iv) were violated because an excavator was operated 

in the vicini ty of energized power lines and because a person was not designated to observe 

clearance and give warning. (Doc. 193). Plaintiff argues that th se Industrial Cod violations by 

ACH and O&R establishes his prima facie entitlement to surnmaiy judgment on liability in his 

favor on his Labor Law§ 241 (6) claims. 

Finally , Plaintiff argues that even if he has not established his entitlement to summary 

judgment, ACH and O&R have also fai led to meet their ini tial burden fo r a grant of summary 

judgment because issues of fact remain . 5 

~ In the Memorandum of Law fi led by ACH on April 3, 2024 in support of its motion for summary judgment, ACH 
argued that Plaintiff could not establish vio lations of Industrial Code Sections 23-1 .5, 23-1. 7, 23-1.8, 23 -1.12, 23 -
1.31 , 23 -1.32, 23 -9.2(a). Plainti ff did not argue that those sections were violated either in his opposition to the ACH 
motion for ummary judgment or in support of his own motion for summary judgment. Therefore, th e motion fo r 
summ ary judgment by A CH dism issing those claims is granted. 

5 O&R also argues against dismissal of Plaintiff' cla ims against ACH (Doc. 341 ). O&R argues that ACH is not 
entitled to dismissal of Plaint iff's Labor Law § 200 claim because ACH had notic of the excavator being operated 
under the electric and telecommunication wires. O&R also argues that there are issues of fact as to whether ACH 
exercised control over the work being performed at the ti me of the accident. Addit ionally, O&R argues that ACH 
cannot prove that the Industrial Code ection prohibiting work within IO feet of electrical wires, 12 § YCRR 23-
1. 1 J(d)( l ), was not violated. Thu , ACH has fa il ed to meet its burden that it is not liab le under Labor Law §24 1 (6). 
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Argurn nts of ACH in reply 

In reply and further support of its motion to dismiss all claims (Doc. 333), ACH argues that 

Plaintiff has not raised a triable issue of fact that could defeat ACH's motion for summary 

judgment. ACH argues that Verizon's and Altic s failure to oppo e ACH motion means that 

any cross-claims asserted by those Defendants should be dismissed. In opposition to Plaintiff's 

motion for summary judgment (Doc. 302), ACH argues that none of Plaintiff' claims are viable.6 

ACH argues that it does not have liability under §200 "condition of premises" because 

ACH did not have actual or constructive notice of any allegedly dangerous condition. ACH argues 

that Plaintiff and O&R misconstrue the relation hip between ACH and Martin Ginsburg. ACH 

argues that Martin Ginsburg·s role as a manager at ACH was strictly limited to design of the 

project not construction. ACH argues that in all the emails between Martin Ginsburg, Versland, 

and Davis, Martin Ginsburg was acting only in his capacity as an employee of GDC. ACH points 

out that Plaintiff ha not argued that ACH and GDC are not separat entities and Plaintiff has not 

attempted to pierce the corporate veil. 

ACH argues that there is no factual or legal basis for Plaintifr Labor Law § 200 "means 

and methods" claim . ACH argues that it did not have the authority to supervise or control the 

performance of the work. ACH argues that GDC was the general contractor and only party with 

authority to supervi e or control work. ACH argues that the evidence establishes that none of the 

GDC employees reported to ACH. ACH argues that it did not own lease, rent, contro l or have 

any involvement with the excavator that crashed into the overhead wires. 

6 GDC also submitted an affimiation in oppo ition to Plaintiffs motion for summary judgment. GDC argues that 
triable issues of fact exit as to Plaintiffs§ 240(1) and§ 241(6) claims. GDC argues that ACH's involvement with 
the project is not suffic ient for §200 liability to attach. 
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ACH argues that Labor Law 240(1) does not apply to this situation because the worksite 

was not positioned below the level where materials are hoisted. ACH argues that the utility poles 

and wires were not items that required securing for the purposes of the undertaking. ACH argues 

that Plaintiff has not demonstrated that a guy-wire was required for Pole #60270/43429 or that a 

guy-wire constitutes a " brace" or any other enumerated safety device per§ 240(1). ACH argues 

that the excavator was not hoisting anything at the time of the accident. ACH argues that Plaintiff 

was not working on a building or a tructure when he was injured. ACH points out that Plaintiff 

was just walking to a truck to unload items when the poles and wires fell on him. ACH argue 

that Plaintiff never complained about the utility poles and wires before they fell and injured him. 

ACH argues that a failure to provide an enumerated safety device was not the proximate 

caus of the accid nt. ACH suggests that the fai lure to provide a spotter for Versland when he 

drove the excavator was the proximate cau e of the accident. ACH argues that a spotter is not the 

type of safety device contemplated by Section _'240(1). ACH suggests that Plaintiff was supposed 

to be Versland s spotter, and Plaintiffs failure to warn Versland abo ut the wires was the proximate 

cause of the accident. ACH argues that it was not foreseeable that the utility poles would fall. 

ACH argues that the utility poles are not" tructures" per the Labor Law. ACH argu s that the fact 

that Plaintiff was not working on the utility poles that fell on him prevents summary judgment in 

his favor. 

ACH argues that no Industrial Codes were violated, thereby making Labor Law § 24 1 (6) 

inappl icable. ACH argu sin the alternati ve that a violation of a specific Industrial Code is merely 

some evidence of negligence that may be presented to a _jury. 

ACH offers the affirmation of their expert, Michael J. Tuttman, Professional Engineer, in 

support of the claim that certain Industrial Codes were not violated. (Doc. 301 ) . Tuttman opined 
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that Section 23- 1. 13 "El ctrical Hazards", subsections (b) "General" and ( d) "High-voltage power 

circuit ", are not applicable because Plaintiff was not working within 10 feet ofa power line. (Doc. 

301 ~ 9). Tuttman opined that the pulling down of the power lines was an "unforeseeable event." 

Id. Tuttman concluded that there was no indication that ACH violated Section 23-4 .2(k) 

"Excavating Operations-Trench and area type excavations because 

there was "no evidence that the Plaintiff MICHAEL OWELL was working in an 
area where it was foreseeable that he would be struck or endangered by any 
excavation equipment. In addition, MICHAEL OWELL allowed himself to be in 
an area where the wires fell. 

Doc. 301 at~ 10. 

Tuttman further concluded that ACH did not violate Section 23-4. 1 ''Excavating 

Operations" because no excavation was taking place at the time of the accident. (Doc.301 at ~ 13). 

Similarly Tuttman concluded that Section 23-3.2 "Demolition Operations' subsection (a)(3) was 

not vio lated by ACH because nothing was being demolished on the day of the accident. (Doc. 301 

,r 15). 

ACH argues Section 23 -9.4 'Power shovels", subsection (h)(4)&(6) and Section 23-9.5 

'·Excavati ng Machines", subsections (c)-(d), were not violated because Versland was a designated 

person to operate the excavator or he was at least not an· unauthorized person.'' ACH argu s that 

Versland was a designated person because he was the Proj ect Director and was OSHA-] O certified. 

ACH suggest that Plaintiff may have given Versland authority to operate th excavator, or at least 

implicitly acknowledged Versland's authority. ACH argues that, at a minimum, whether Ver land 

was a "designated person" or an "unauthorized person" is an issue of fact. ACH argues that there 

is no connection between the removal of the utility po les in April and June of202 1 and Plaintiffs 

accident in overnber 2021 . ACH argues that Section 2"-l .4(b)(l 6) was not violated because the 

movement of the excavator that day was not incidental to or associated with the dismantlina of a 
b 
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structure. However, ACH offered no expert opinion or affidavit of a person with knowledge in 

support of these arguments regarding Sections 23-1.4, 23-9.4, or 23 -9 .5. 

Finally as a matter of law, ACH argues that it had no duty to protect Plaintiff from 

conditions that are readily observable. ACH argues that Plaintiffs decision to walk in front of the 

excavator was the sole proximate cause of the accident. 

Arguments by O&R in reply 

In further support of its motion for summary judgment, O&R argues that the pole and wire 

configurations were not the cause-in- fact of the accident. O&R argues that it has established 

through comp tent evidence that height of the wires was irre levant because the 19 foot h ight of 

the boom was well above the 15 .5 feet of minimum ground clearance. O&R points to the expert 

affirmations of J. Edward Horne ubmitted in reply to Plaintiffs experts (Docs. 344 370) in which 

he concludes that the end pole #60270/43429 did not require a guywire p r the ESC guidelines 

because the strength of the two poles was sufficient to prevent sagging of the wires . O&R also 

points out that Horne concluded that the presence of a guy-wire would not have prevented the 

incident becau e guys are not designed to support extreme outside loads , such as fa lling trees or 

moving vehicles. (Doc. 227 p.12, Doc. 344 ~ 7). In his affi rmation in reply to Plaintiffs experts, 

Horne explains why he disagrees wi th Plaintiffs experts' calculati ons. 

Final ly, O&R argues that all of Plaintiff Labor Law claims must fail. As to § 240(1), 

O&R argues that it is not an owner or agent because it was not engaged in work at the construction 

site . O&R joins in ACH's argument that a guy-wire is not a ' brace" as that term is used in § 

240(1) . As to§ 241(6) O&R argues that the two cited Industrial Codes are inapplicable to this 

case. 
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Argument by Plaintiff in reply 

In rep ly to ACH's opposition to Plaintiffs motion for swnmary judgment (Doc. 358), 

Plaintiff argues that the ownership of the excavator is irrelevant for Section§ 200 liabili ty because 

ACH owned the land . Plaintiff points out that no affirmation or affidavit was submitted by Martin 

Ginsburg to support the claim that Mr. Ginsburg acted only on behalf of GDC when he 

communicated with Davis and Versland about the construction site. 

Plainti ff argues that he is a person covered under § 2401 (l) because he was working on a 

site where demoliti on and construction were perfo1med. Plaintiff argues that excavator was being 

used as a hoist on the day of th accident, and ther fore was an enumerated safety device under § 

240(1 ). Plaintiff argues that a guy-wire is a "brace" and a util ity po le is a" tructure as those 

terms are used in § 240(1 ). Plaintiff points out that his expert, Ortega, specifically opined that a 

properly attached guy-wire would have counteracted and withstood the force of the excavator 

crashing into the telecom wires and prevented this incident. (Doc. 166 ~ 43) . 

Pl aintiff argues that he cannot be found to be the proximate cause of the accident, as he 

was not involved in the demolition of the poles, did not refuse any safe ty device, and was not 

operating the excavator. Plainti ff argues that he did not discuss the use of the excavator wi th 

Versland that morn ing and was not aware that Versland was going to operate the excavator. 

Plaintiff argues that even if Versland's claim that Plaintiff was acting as the spotter is given credit, 

this would not estab lish comparative negligence and/or would not preclude an award of summary 

j udgment to him becaus ACH is strictly liable under §240(1) and §241 (6). 

Plaintiff argues that the expert affirmation of Michael J. Tuttman submitted by ACH (Doc. 

301) raises no legitimate issues of fact as to these violations. Plaintiff argues that Tuttman 's 

interpretations of the Industrial Code are incorrect. Plaintiff argues that Section 23 -1. 13 applies 
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to people and equipment used within IO feet of power !in s. Plaintiff argues that whether he was 

wi thin 10 feet of the pov er lines is immaterial, since the excavator was well with in 10 feet of the 

lines when it crashed into them. Plaintiff argues that ACH has no valid chall enge to hi s entitlement 

to summary judgment based on the violati ons of Sections 23-1. 13 , 23 -9.5( d) and 23-9.4(h)(6). 

Plaintiff reiterates his argument that Ver land was not authorized or a designated person to 

u e or operate the excavator establi hing the violations of Sections 23-9.5(c) and 23 -9.4(h)(4). 

Plainti ff argue that Section 23-4.2(k) appl ies even if excavation work was not underway at the 

time of the accident and that Section 23-3.2(b) applies even if demolition work was not occuning 

that day. 

Plaintiffs argument , in reply to O&R 

Pl aintiff argues that O&R is a proper labor law defendant first because it is the 'owner" 

of a ' ·structure' that ultimately fell on P lai nti ff, and second because it was the contractor/agent that 

performed the demo lition work to remove the other five poles . Plaintiff argues that it is of no 

matt r that O&R wa not present at the time of the accident or that the poles were not being worked 

on that day. Plaintiff argues that O&R failed to take appropriate measur s to ensure that the poles 

and cables cou ld withstand the foreseeable contact from a vehicle. 

Plainti ff argues that the operation of the excavator by Versland was not the sole proximate 

cause of the accident. Plaintiff argues that O&R's expert never was on the site and hi s opinions 

are based on disto1ted photo . Plaintiff points to the te timony of Jason Davis for support of 

Plaintiffs claims that the lowest wires were below 15 .5 feet. (Doc. 180 p. 117). Plaintiff argues 

that O&R had an ob ligation to recognize the significant danger of leaving two unsecured utility 

poles running Ii ve electrical wires standing in the middle of a con ' truction si te and, therefore, to 

take reasonable and necessary step of securing the pole with a guy-wire to prevent injury . 
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Arguments about Di missing Affirmative Defenses 

Plaintiff dedicates one paragraph in hj Memorandum of Law in support of his argument 

to dismiss ACH's affirmative defenses per CPLR § 321 l(b). Plaintiff argues these defenses should 

be stricken because there are no issues as to liability and the defenses lack merit. In response, 

ACH argues that the defenses should not be dismissed because numerous issues of material fact 

remain. ACH also points out that Plaintiff failed to actually explain why the affirmative defense 

hould be dismissed. 

DISCUSSION 

Summary Judgment Standard 

The proponent of a summary judgment motion must make a prima facie showing of 

entitlement to judgment as a matter of law by tendering sufficient admissible evidence to eliminate 

any material issues of fact from the case. See Sillman v. Twentieth Century-Fox Film Corp., 3 

N. Y.2d 395 (1957). The movant bears the burden of proving entitlement to summary judgment, 

and the failure to make such a showing requires denial of the motion, regardless of the sufficiency 

of the opposing paper . See Winegrad v. ew York Univ. Med. Ctr. 64 .Y.2d 851 (1985). Once 

sufficient proof has been offi red, the burden then shifts to the opposing party who, in order to 

defeat the motion for summary judgment, must proffer evidence in admissible fo1m that raises a 

triable is ue of fact. ee Zuckerman v. Citv of ew York 49 . Y.2d 557 (1980). A court must 

carefully scrutinize the motion papers in the light most favorable to the paity opposing the motion 

and must giv that party the benefit of every favorable inference. See egri v. Stop & Shop 65 

. Y.2d 625 (l 985). However, conclusions or allegations unsupported by competent evidence are 
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insufficient to raise a triable issue. See id .; see also Stonehill Capital Mgt. LLC v Bank of the W., 

28 N . Y.3d 439(2016). 

Labor Law § 200 and Common Law Claims 

Labor Law 200 is a codification of the common law duty imposed on o, ners and general 

contractors to maintain a safe construction site. See Rizzuto v. L.A. Wenger, 91 .Y.2d 343 

( 1998). 

Labor Law§ 200 cases can be divided into two broad categories: "those where workers are 

injured as a result of dangerous or defective premises conditions at a work site, and those involving 

the manner in which the work is performed." Ortega v. Puccia, 57 A.D.3d 54, 61 (2d Dept. 2008). 

Where a premises condition is at issue, property owners may be held liable for a violation of Labor 

Law § 200 if the owner either created or had actual or constructive notic of the dangerous 

condition that caus d the accident. See Gordon v. American Museum of Natural Hist01y, 67 

.Y.2d 836, 837 (1986) ("To constitute constructive notice, a defect must be visible and apparent 

and it must exist for a sufficient length of time prior to the accident to permit defendant's 

employees to discover and remedy it."). However, when a claim arises out of alleged defects or 

dangers in the methods or materials of the work r cove1y against the owner or general contractor 

under Labor Law § 200 requires a showing that the defendant had the authority to supervise or 

control the performance of the work. See Rizzuto, 91 .Y.2d at 352· Russin . Picciano, 54 .Y.2d 

311 , 317 (198 1) (defendant must "have the authority to control the activity bringing about the 

injury to enable it to avoid or correct an unsafe condition ."). This precondi tion is an outgrowth of 

the basic common-law principle that an owner or general contractor should not be held responsible 

for the negligent acts of others, such as a subcontractor, over whom the owner or general contractor 

had no direction or control. See Ross v Curtis-Palmer Hydro-Elec. Co., 81 . Y.2d 494,505 (1993). 
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Plaintiff argue first that a dangerous condition existed at the worksite because of presence 

the two ut ility poles with live wires that had no guy-wire to secure them or pr vent the sagging of 

the wires and that also lacked any barrier around them or protective coating on the wires. Plaintiff 

provided the sworn statement of Luis Ortega, a technical expert in the electrical utility field, who 

stated that after the demolition of the fi ve utility poles, " the remaining wires and cables running 

from poles #60266/43422 and 60270/43429 to West Street should have been grounded or de­

energized given the ongoing construction. (Doc. 166/362 at 25). Th is conclusion was echoed 

by Plaintiff's expert engineer icholas Belli zzi, P.E., (Doc. 167/363 at ~ 23). Ortega and Bellizzi 

also concluded that the failure to brace end pole #60270/43429 with a guy-wire and in-ground 

anchor caused the poles to tilt and the telecom wires to sag. (Doc 166/362 at~ 27 ; Doc 167/363 ~ 

24). Finall y, both experts concluded that "the telecom cables sagged creating an inherently 

dangerous condition on an active construction site invo lving frequent use of heavy machinery. ' 

(Id.) . 

ACH does not deny that the live saggi ng wires that were not coated or grounded, or 

separated from the active construction area by a barrier, was a dangerous condition. A lthough 

O&R presents evidence to raise an issue of fact as to the whether the poles were leaning or the 

wires sagged, none of the expe11 evidence presented by O&R denies that the presence of the two 

utility poles in the construction area, without any type of banicade or change in safety protocol, 

presented a potentially dangerous condition. 

Plainti ff next argues that ACH had either actual or constructive notice of the dangerous 

condition because Mart in Ginsburg had actual notice. Plaintiff points to the email from Jason 

Davis to Martin Ginsburg dated November 13 , 2021 , in which Davis writes "You still have live 

Gas main and electric go ing through the ite that I complained about the 1st week of the job." 
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(Doc. 176). Al l parties concede that Martin Ginsburg is employed by GDC. Plaintiff offered 

evidence that Martin Ginsbw-g is also affiliated with ACH. See Doc. 169 (Contract between 

Admirals Cover Holdings LLC (Owner) and Ginsburg Deve lopment Companies LLC 

(Contractor), which Ginsburg signed as the "Owner ' representative"). Although ACH argued 

that the relationship between ACH and Ginsburg had been "misconstrued ," ACH failed to offer 

any admissibl e evidence to raise an issue of fact.as to Ginsburg ' s connection to ACH. o affidavit 

fro m Gi nsburg was submitted in support of ACH' s motion or in opposition to Plai ntiffs motion. 

It does not appear that Ginsburg was deposed . 

The Court fi nds that Plaintiff established that a dangerous condition existed at the jobsite 

and that ACH had actual or constructive notice of the condition. No admissible evidence was 

offered to create an issue of fact as to the xistence of a dangerous condition or ACH s notice of 

the dangerous condition. Therefore, Plaintiff is entitled to summary judgment on his Labor Law 

S 200 claim as to liab ili ty against ACH based on a dangerous condition. 

Plainti ff also estab lished that allowing construction activity around and under the sagging 

wires was a violati on of Labor Law§ 200 under the "means or methods" basis. Plaintiff s expert 

engineer, icholas Bellizzi, P.E. found that ' [i]t is indisputable that operating the excavator 

underneath these wires was icllerently dangerous ." (Doc. 167 ~ 79). This conclusion was echoed 

by Plaintiffs technical expert Luis Ortega. (Doc 166 ~ 83). OSHA also identified the operation 

of the excavator in the vicinity of energized power lines as a serious violation of federal 

regu lations. (Doc. 193 at p. 9). ACH does not dispute that operation of the excavator under the 

power lines was dangerous, though it does point out that other employees at the site testified that 

there were no problems on prior days when the excavator was operated under the wires. 
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However, to make out a prima facie "means or methods" case , a plaintiff must also 

establi sh tb at the defendant has the "authori ty to supervise or control the performance of the work." 

Ortega v. Puccia, 57 A.D.3d 54, 61 (2d Dept. 2008). "[M]ere general supervisory authority at a 

work site for the purpo e of overseeing the progress of the work and inspecting the work product 

is insufficient to impose liabil ity under Labor Law 200." Td. at 62 . Plaintiff's claim that ACH 

had authority to control the work is based only on Ginsburg's communications by email with 

Versland and Davis in November 2021 . (Doc. 177). 

ACH claims that it did not di rect or control the work on the jobsite or possess the authority 

to do so. In support of this claim, ACH offer the deposition of Doug Ramsey, the Chief Financial 

Officer of GDC (Doc. 124 ). Ramsey testified that he is also a trust e of the Martin Ginsburg 1997 

Trust, which is the ole member of CH ( 14:21 -23) and a member of GDC (4 1 :4-7). Ramsey 

testified that he does not have any duties that are specific to ACH. ( 16: 11 ). He test ified that ACH 

hires the general contractor, GDC, to construct the project, so ACH remains in a passive position. 

( 16: 12-16). He testifi ed that ACH is the borrower for the purpose of the construction loans. (50:5-

8). He t stified that Martin Ginsburg is the manager of ACH . (20:6). Ramsey testified that ACH 

had no other employees or people with positions other than himself and Martin Ginsburg. (24:9-

13). He testifi ed that GDC did not provide ACH with any type of periodic reports about the 

construction project. (31: 14-18). ACH did not offer the testimony of Martin Ginsburg. 

On this record, neither party is entitled to umrnary judgment on the Labor Law § 200 

'means and methods· claim as a material issue of fact remains, that is, whether ACH directed or 

controll d work on the jobsite. Therefore, both the motion to dismiss the claim by ACH and the 

motion for summary judgment on liabi I ity by Plaintiff are denied. 

Labor Law §240( 1 ) 
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Labor Law §240( I) states, in relevant part , that: 

All contractors and owners and their agents .. . in the erection, demolition 

repairing, [or] altering . .. of a building or structure shall furnish or erect, or 

cause to be furnished or erected for the performance of such labor, scaffolding, 

hoists, stays, ladders, s]ings, hangers, blocks, pulleys, braces, irons, ropes, and 

other devices which shal l be o constructed, placed and operated as to give 

proper protection to a person so employed . . . 

The purpose of Labor Law 240(1) is to protect construction workers "from the 

pronounced ri sks ari sing from construction work site elevation differentials. ' Runner v. ew York 

Stock xch __ Inc. 13 .Y.3d 599 603 (2009). The stan1te is to be construed liberally to 

accomplish its stated purpose . See Ross v. Curtis-Palmer Hydro-Elec. Co., 81 N.Y.2d 494, 501 

(1993). The duty to provide 'proper protection against elevation-related risks is nondelegable; 

therefore, owners, contractors and their agents are liable for violations even if they have not 

exercised supervision and control over ei ther the subject work or the injured worker. See Z immer 

v . Chemung County Performing Arts, Inc ., 65 N.Y.2d 51 3, 521 , (1985) (owner or contractor liable 

for Labor Law §240( 1) violation "without regard to .. . care or lack of it"). The statute "embodies 

the Legislature's intent to ' protect[] workers by placing ultimate responsi bility for safety practices 

at bui ldi ng construction j obs where such responsibility actually belongs, on the owner and general 

contractor, instead of on workers, who are scarcely in a position to protect themselves fro m 

dissenting) (quoting Zimmer, 65 . Y.2d at 520). 

Labor Law § 240( 1) ca es are broadly divided between falling worker cases and falling 

object cases. In a "falling obj ct" case the injured worker must demonstrate that "the proper 

' erection , 'construction ' ' placement or ' op ration ' of one or more devices of the sort listed in 

section 240 (1) wou ld all egedly have prevented the injury . ' Rocovich v. Consolidated Edison Co., 

26 

[* 26]



FILED: ROCKLAND COUNTY CLERK 10/23/2024 01:28 PM INDEX NO. 031636/2022

NYSCEF DOC. NO. 381 RECEIVED NYSCEF: 10/23/2024

27 of 38

78 .Y.2d 509, 514 (1991) ; see ung Kyu-To v Triangle Equities, LLC, 84 .D.3d 1058, 1059-

1 060 (2d Dept. 201 1) (" Given the nature and purpose o [ the work that was being performed at the 

time of his injury such material presented a significant risk of injury such that the defendants were 

obligated under Labor Law 240 (1) to use appropriate sa£ ty d vices to ecure the material that 

fell. '} 

The falling object need not be in the process of being hoisted or secured when the incident 

occurred. See Quattrocchi v. F.J. Sciame Constr. Corp. , 11 .Y.3d 757, 758-759 (2008). Rather, 

liability may be imposed where the object that fell itself "required securing for the purposes of the 

undertaking at the time it fell. " arducci v. Manhasset Bay ssoc., 96 .Y.2d 259, 268 (2d Dept. 

2001 ). Conversely, liab.ility may be imposed when a piece of equipment that is used to hoist things 

generally , but is not actually in the process of hoisting at the time of the accident, causes an 

accident because it was not placed or operated as to give proper protections to employees. See 

Region v. W..J . Woodward onstr.. Inc. , 140 A.D.2d 758 (3d Dept. 1988) (affirming Labor Law§ 

240(1) applicable when crane, a type of hoist, was operated under electric lines, even though crane 

had not yet begun to actually hoist stack of steel building materials) . 

"Labor Law §240(1) should be construed with a commonsense approach to the realities of 

the workplace at issue. " Salazar v. oval ex Contr. Corp. , 18 . Y.3d 134, 140 (2011) (no liability 

when use of the safety device proposed '·would be impractical or contrary to the very work at 

hand"). Labor Law §240(1 ) does not apply to "any and all perils that may be connected in some 

tangential way with the effects of gravity." .!s.Q__ 81 .Y.2d 494 at 501 . Rather, liability is 

contingent upon the existence of a hazard contemplated in section 240(1) and the failure to use, or 

the inadequacy of, a safety device of the kind enumerated therein. " arducci , 96 .Y.2d at 267. 
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The question of whether a particular incident falls within§ 240(1) mu t be detem1ined on a case­

by-case basi . See Prats v. Port Auth . I 00 . Y.2d 878, 883 (2003). 

Finally a plaintiff alleging that the provided afety devices were inadequate must show 

that it was that inadequacy which proximately caused the alleged injuries. S e Wi linski v. 334 E. 

92nd Hous. Dev. Fund Corp., 18 N. Y.3d I, 9 (20 I I) (plaintiff must establish "causal nexus 

between the worker ' s injury and a lack or failur of a device prescribed by section 240(1 )' ); Skalko 

v. Marshall ' s Inc ., 229 A.D.2d 569,570 (2d Dept 1996); Zimmer, 65 .Y.2d 513 at 524. Given 

the unique nature of the inquiry in each accident, it is generally for the trier of fact to determine 

the legal or proximate cause of the incident . See Derdiarian v. Felix ontractor Corp. 51 .Y.2d 

308 (1980). The issue of proximat cause may be decided as a matter of law where only one 

conclusion may be drawn from the facts. See Howard v. Poseidon Pools, Inc. , 72 N.Y.2d 972 

(1988); Zimmer, 65 N.Y.2d 524. Additionally, there may be more than one proximate cause ofan 

accident. Sec Kalland v. Hungry Harbor As oc. , LLC, 84 A.D.3d 889 (2d D pt. 2011). 

Uni ikc some other construction injury theories of recovery , strict liability under § 240(1) 

general ly docs not contemplate an injured worker' s contributory negligence. See Z immer, 65 

N. Y.2d 524. When a plaintiff can establish a violation of the statute and that the violation was a 

proximate cause of his injury the plaintiffs comparative negligence if any, is not a defense. See 

Mejia v. 69 Mamaroneck Road Corp., 203 A.D.3d 815 (2d Dept. 2022) (reversing denial of 

summary judgment to plaintiff on liabil ity on§ 420(1) claim). Conversely, only where a plaintiffs 

culpab le conduct is the sole proximate caus of an accident wi ll an owner or contractor have an 

affirmative and absolute defense to trict Labor Law liability. See arducci , 96 .Y.2d at 267; 

Ross, 81 .Y.2dat501. 
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Here , Plaintiff presents two arguments that his injury is the result of " the type of elevation­

related hazard to which the statute applies ." Wilinski, 18 .Y.3d at 7. First, he argues that the 

failure to install a guy-wire or anchors on pole #60270/43429 after it b came an end pole was a 

proximate cause of the inj ury , because the lack of the guy-wire allowed the poles to lean , caused 

the wires to sag below the proper elevation, and ultimately failed to prevent the poles from fall ing 

down and injuring Plaintiff. In the alternative, Plaintiff argues that the improper operation of the 

excavator, which was in the proce of being moved to hoi st a load , also qualifies this acc ident for 

the enhanced protections of Labor Law § 240(1) because the improper operation of the hoist itsel f 

caused the injury. 

ACH ' s argument that Labor Law§ 240(1) is inapplicable because Plaintiff was not actually 

engaging in construction or demolition at the time he was injured but wa just walking toward the 

delivery truck when the poles and power lines fell on him, borders on the absurd . Plaintiff, as a 

person working at a construction site , is clearly within the protected class of employees. Further, 

it is irrelevant for purposes of Labor Law § 240(1) whether the object that should have been 

secured related directly to Plaintiff's own work. ee Grigoryan v. 108 Chambers St. Owner, LLC, 

204 A.D .3d 534 ( I st Dept. 2022) (reversing denial of summary judgment to plaintiff and finding 

that failure to secure heavy fire pump to prevent it falling on plaintiff was a violation of§ 240( 1) 

as a matter of law). 

ACH is also incorrect in its claim that Labor Law § 240(1) does not apply in this case 

because nothing wa being secured or hoisted at the moment of injury. In Quattrocchi v. F.J. 

Sciame Constr. Corp. , 11 N.Y.3d 757 (2008), the Court of Appeals specifically held that §240(1) 

liability is not limited to cases in which the falling object was in process of being hoisted or 

secured . Further, the fact that Plaintiff was not levated when he was injured does not abso lve 
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CH of potentia l 420( 1) liability. See Wilinski , 18 . Y.3d at 10 (plaintiff not precluded from 

recovery when pipes that hit him were on same level as plain ti ff). 

ACH's claim that a guy-wire is not one of the enumerated safety devices must also fail, as 

a guy-wire is literally a type of brace. See Merriam-Web ter Dictionary (guy line: a "wire attached 

to something as a brace."). ln a similar vein, ACH argues that the utility pole was not something 

that required securing for the purpo e of the und rtaking. Plaintiff argues that an object r quire 

securing for the purposes of the undertaking, where "the natur of the work performed at the time 

of the accident posed a significant risk that the object would fall." McLean v. 405 Webster Ave 

Assocs. , 98 A.D.3 d I 090 (2d Dept. 20 12). All three of Plaint iff's experts concluded that the pole 

should have been secured by a guy-wire. (Doc. 166 at 27· Doc. 167 at ii 24; Doc. 168 ~ 18). ACH 

offers no admissible vidence to the contrary. However, O&R offered expert testimony from J. 

Edward Home that a guy-wire was not necessary in this situation (Docs. 344, 3 70). Horne also 

concluded that the pr sence of a guy-wire would not have pr vented the incident because guy­

wires are not des igned to suppo11 extreme outs ide loads, uch a moving vehicles. (Doc. 227 p.12 

Doc. 344 iI 7) . 

ACH argues that §240( l) is not applicable because the pa11icular chain of events that led 

to Plaintiff's injury was not foreseeable. ACH's expert, Tuttman, baldly concluded that the power 

lines being pulled down was a sudden and unforeseeable event" (Doc. 301 ~ 9.) . Plaintiffs 

experts came to the opposite conclusion, all finding after extensive analysis that the danger of th 

poles fal ling was totally for seeable (Doc. 166 at~ 40· Doc 167 ~ 27 36; Doc. 168 ~ 20 27) a 

was the danger that the poles or cable would be contacted by a piece of machinery (Doc. 166 at~ 

3 l 59; Doc. I 67 ~ 5 I ; Doc. 168 65). 
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As a matter oflaw the foreseeability of the cause of a particular accident is not dispositive 

for determining liability under § 420(1 ). See Campbell v. City of NY, 32 A.D.3d 703 705 ( l st 

Dept. 2006) (a truck rol ling down the hill and striking a utility pole's guy-wire was not an 

unforeseeable, super eding event as a matter of law); Girty v. iagara Mohawk Power Corp. 262 

A.D.2d l 012, l 0 14 ( 4th Dept. 1999) (affirm ing partial summary judgment to plaintiff on § 420(1) 

claim based on injury after truck struck guy-wire, causing plaintiffs gaffs to be jarred out of utility 

pole, and plaintiff to dangle from pole and slam into the pole several times); see also Alornia v. 

ew York City Transit Authority , 292 A.D.2d 403 (2d Dept. 2002) (act of striking scaffolding · 

support cable was not of such an "extraordinary nature" as to relieve defendant as a matter of law 

from liabil ity fo r a violation of L:abor Law§ 240(1)). Therefore even if the Court was to find that 

Tuttman's affidavit raised an issue of fact as to foreseeabi lity, this would not require the Court to 

determine that the lack of guy-wire wa not a proximate cause of the accident. 

Finally CH suggest that Plaintiff was the proximate cau e of his own injury . ACH points 

out that Plaintiff was the Site Superintendent. ACH offers the affidavit of their expert civil 

engineer Michael J. Tuttman, P.E. who opined that Plaintiff "allowed him elf to be in an area 

where the wire fe ll. ' (Doc. 30 l 10) . Tuttman also noted that Plainti ff " likely" heard the motor 

of the excavator. (Id. 14). CH argues that Plaintiff had not complained about the utility poles 

or sagging wires in the past. ACH suggests that Plaintiff may have given Versland permission to 

use the excavator. ACH ' s attempt to blame the ictim is not persuasive. 

O&R argues that Yersland ' s improper and reckless operation of the excavator was the only 

proxi mal caus . O&R denies that the guy-wire or lack thereof was a proximate cause. 

Plaintiff has made out a primafacie case under§ 420(1) that he was injured because there 

wa a failure to use a protective device (a guy-wire) to shield him from the risk of harm directly 
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flowing from the application of gravity to an object (the utility pole and wires). ACH has failed 

to prove as a matter of law that being crushed and electrocuted by falling utility poles is outside 

the scope of a statute meant to protect workers from falling object on jobsites. Plaintiff has also 

made out prima.facie case that a proximate cause of the accident was the fai lure to properly secure 

the util ity pole . ACH provides no expert reports to the contra.ry. Instead, ACH simply argues 

that Plaintiff failed to establish proximate cau e. 

However, O&R raised an issue of fact as to proximate cause by offering evidence that a 

guy-wire was not necessary . O&R also raise an issue of fact as to proximate cause by offering 

evidence that even if a guy-wire had been installed , it would not have prevented the poles from 

falling down. Therefore all parties ' motions for summary judgment on li ability on § 240(1) ba ed 

on the lack of a guy-wire must be denied. 

As to Plaintiff s alternate theory for liability under§ 240(1) which only applies to ACH, 

Plaintiff offered the testimony of Jason Davis and Plaintiff's expert DeBobes to establish that the 

excavator was being operated as a boi t on the day of the accident. ACH argues that as a matter 

of law, § 240(1) does not apply to thi s accident because that excavator was not yet being used as 

a hoist on the day of the accident. However, ACH fails to offer any case law in support of this 

argument. 

An analogous case is found in Region v. W. J. Woodward Constr., Inc. , 140 A.D.2d 758 

(3d Dept. 1988). In Region, a mobile crane had been placed below high tension electric lines so 

that it could move stacks of steel building materials (known as purl ins). An ironworker was 

attempting to attach a stack of purlin to a hook that was uspended from a cab le attached to the 

mobile crane. Unfortunately the cable came into contact with the electric lines, and the plaintiff 
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was electrocuted and killed. His estate argued that the matter was covered by § 240(1) because 

the defendants failed to take appropriate measures to ensure safe operation of the mobi le crane. 

The Supreme Court Ul "ter County, granted partial summary judgment to plainti ff on 

liability and the Third Department affirm d. The Third Department pointed out that 

The statute specifical ly requires that hoists be so ' placed and operated as to give 

proper protection' to employees (Labor Law § 240 [ l ]). The placement and 

operation of the crane under the electric lines without proper safety precautions 

cl arly violated this provision. 

140 A.D.2d at 760. 

Here, Plaintiff established that the excavator was going to be used to hoist pr cast concrete. 

Plaintiff also offered expert evidence that the excavator was operated under the electric line 

without proper safety precautions. See Doc. l 66 at~ 73-74; Doc. 167 at 55-56; Doc. 168 at ~ 

79-80). ACH fail to raise any issue of fact in opposition to Plaintiffs claims. ACH also failed to 

offer any case law to establish that thi scenario falls outside of th purview of§ 240( 1 ). Ther fore 

Plaintiff is entitled to summary judgment as to liability on this claim. 

Labor Law Section 241(6) 

Labor Law 241 (6) imposes a non-delegable duty upon owners and contractors to provide 

reasonable and adequate protection and safety to workers engaged in the inherently dangerou 

work of construction, excavation, or demolition. See Ross v. Curtis-Palmer Hydro-Electric Co., 

81 .Y.2d 494 (1993). Since an owner or general contractor's vicarious liability under§ 241 (6) is 

not dependent on its personal capability to prevent or cure a dangerous condition the absence of 

actual or constructive notice sufficient to prevent or cure it is also inelevant to the imposition of 

Labor Law§ 241(6) liability . See Rizzuto v. L.A. Wenger Contracting Co. 91 N.Y.2d 343 ( 1998). 

The worker must allege and prove that the owner or contractor violated a rule or regulation of the 
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Commissioner of the Department of Labor which ets forth a specific standard of conduct, as 

opposed to a general reiteration of the common law. See Ross. 81 N.Y.2d at 502-504. 

Section 23-1. 13: Electrical Hazards, (b) General and (d) High-Voltage Power Circuits 

Section 23 -1.13(d) provides r gulation for operating equipment on a construction site 

within l O feet of an overhead energized el ctric power line. Through the expert testimony, 

Plaintiff established prima facie that this section was violated by the operation of the excavator 

under the power lines, the lack of a barricade around the poles, the lack of wami ng signs, and the 

fa ilure to notify the Utility Defendants . (Doc. 166 at~ 73-74; Doc. 167 at~ 55-56; Doc. 168 at~ 

79-80). In response, ACH argues only that Plaintiff himself was not working within l O feet of 

overhead powerlines . This is not relevant, as the excavator was clearly within 10 feet of the 

powerlines. ACH has failed to raise an issue of fact as to this claim. Therefore, Plaintiff is entitled 

to ummary judgment as to liability under§ 241(6) based on violation of 12 YCRR § 23-1.13. 

Section 23-3 .2: Demolition Operations, (a) Preparation & (b) Protection of adjacent structures 

Section 23-3.2 (b) states: 

Protection of adjacent tructures. During th demolition of any building or other 

structure, the employer performing such demolition shal l examine the wal ls of all 

buildings or other structures adjacent to the one which is to be demolished. Such 

examination shall include a determination of the thickness and method of suppo11 

of any wal I of such adjacent buildings or other structures. Where there is any reason 

to believe that an adjacent building or other structur or any part thereof is unsafe 

or may become unsafe because of the demolition operations, such operations shall 

not be performed unt il means have been provided to insure [sic] the stab iii ty and to 

prevent the collapse of such adjacent buildings or other structures. uch means shall 

consist of sheet piling, shoring, bracing or the equivalent. 

Plaintiff made out a primafacie case that this section was violated through the expert opinions that 

found that when the five utility poles were removed (demolished), the r maining adjacent utility 

poles were not properly braced to ensure their stability. (Doc. 166 at~ 78; Doc. 167 at~ 61-62; 

Doc. 168 at~ 87). In response ACH argued only that this section does not apply because the poles 
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were removed many months earlier. However, O&R raised an issue of fact by offering expert 

opinion that a guy-wire was not necessary . Therefore , no party is entitled to summary judgment 

as to liab il ity under§ 241 (6) based on violation of 12 YCRR § 23-3.2 (b). 

Plaintiff also argues that Section 23-3.2(a)(3) was violated because the power lines were 

not protected with substantial coverings or relocated during the demolition operation. Plaintiffs 

injury did not occur while the five poles were being removed, so this violation, if it occurred, is 

not a proximate cause of Plaintiff injury. Therefore, this claim is dismissed. 

Section ?3-4. l: Excavation Operations 

Section 23-4.1 (a) states : 

Stability of structures. Except in hard rock, whenever any excavation is to be 
performed in the vicinity of buildings, structm s or utilities, the integrity, stability 
and structural adequacy of such bui I dings structures or uti lities shall be maintained 
at all times by the use of underpinning, sheet pi ling bracing or other equivalent 
means to prevent damage to or failure of foundation , walls suppo1ts or utility 
facilities and to prevent injury to any person. Such underpinning, sheet pi ling, 
bracing or equivalent means shall be insp cted at least once each day or more often 
if conditions warrant. 

Plaintiff made out a primafacie case that this section was violated by introducing expert 

testimony that the poles were not properly braced to ensure their stability and that excavation for 

the storm drainage ystem was occuning in the area adjacent to the utility poles. (Doc. 166 at 1 

75-76; Doc. 167 at ir 57-58· Doc. 168 at~ 85 -86). In response, ACH argues that this section does 

not apply because the excavation work was not taking place when the accident occun-ed. ACH 

has failed to rai e an i ue of fact. However, O&R raised an issue of fact by offering expert opinion 

that a guy-wire was not necessary. Therefore, no party is entitled to summary judgment as to 

liability under 241 (6) based on violation of 12 YCRR § 23-4.l(a). 
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Section 23-4.2(k): Trench and area type excavations 

Section 23-4.2(k) states that "persons shall not be suffi red or p rmitted to work in any area 

where they may be truck or endangered by any excavation quipment or by any material being 

dislodged by or falling from such equipment." The Second Department has held that Section 23 -

4.2(k) provides a sufficient predicate for the imposition of liability pursuant to Labor Law 241 

(6). ee Garcia v . Silver Oak USA, 298 A.O.2d 555 (2d Dept. 2002)· but see Mann v. Mezuyon. 

LLC, 225 A.D.3d 569 (1st Dept. 2024) (First Third and Fourth Departments do not find Section 

23-4 .2(k) sufficientl y specific to support § 241 (6) claim). Plaintiff points out that he was hit by 

utility pole and wires that were dis lodged by an excavator. While this is factually accurate, this 

Court finds a a matt r of law that based on the rest of Section 23-4.2 , this section refers to material 

that is being dislodged by an excavator when it is being used for excavation. Here, the excavator 

was being moved to hoist material from a truck. Therefore, a a matter of law the Court finds that 

this section was not iolated. AC rs motion to dismi s thi claim is granted. 

Section 23 -9.4 : Power shovels and backhoes used for material handling 

Section 23-9.4(h)(4) states that "[u]nauthorized persons shall not be permitted in the cab 

or immediately adjacent to any such equipment in operation. ' Plaintiff alleges that this regulation 

was violated becau e Versland was an "unauthorized p rson' as such term is defined in this section 

because he was not part of the excavation work crew. ACH argues that Versland was not 

" unauthorized" or that there is an issue of fact as to whether he was authoriz d. It is undisputed 

that the excavator belonged to Javis and that Versland wa employed by GDC as the project 

director . Here, an issue of fact as to Versland ' s authorization to use th equipment has been rai ed, 

preventing a grant of summary judgment to Plaintiff or ACH. 
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Section 23-9.4(h)(6) tates that " [o]peration near power lines or power facilities shall be in 

compliance with this Part (rul ). " Plaintiff argues that operation of the excavator in violation of 

12 YCRR § 23-1.13 establishes that this section was violated a well. ACH does not argue 

specifically that this regulation was not violated . However, as matter of law, the Cou1t find that 

th i section fai Is to set forth a specific standard of conduct such that it constitutes its own violation 

under 241(6) . Therefo re , ACII's motion to dismiss thi claim is granted. 

Section 23 -9.5: bxcavating machines 

Section 23-9.5(c) Operation state that "[e]xcavating machines shall be operated only by 

designated persons. A "designated person" is an employee who was "selected and directed' by his 

employer to op rate the equipment. Cunha v. Crossroads II, 131 A.D.3d 440 442 (2nd Dept. 

2015). Plaintiff alleges that Versland was not selected and directed by GDC to operate the 

excavator . In his deposition Versland said that he wa given perrni ·sion to operate the excavator 

by Joe Dziegelew ki, another employee of GDC, prior to November 15, 2021. (Doc. 133 at 88: 10-

16). Here, an issue of fact as to Versland's authorization to use the equipment has been raised, 

preventing a grant of summary judgment to Plaintiff or CH. 

Section 23-9.5(d) Operation near power lines or power faci lities states that "[t]he operation 

of exca ating machines near power lines or power facilities shall b in compliance with this Part 

(ru le).'. Plaintiff argues that operation of the excavator in violation of 12 NYCRR § 23-1 .13 

establishes that this section was violated as well. CH does not argue specifically that this 

regulation was not violated. However, as matter of law, the Court finds that this section also fai ls 

to ct forth a specific standard of conduct uch that it constitutes its own violation under§ 24 1(6) . 

Therefore, this claim is dismissed. As such it is 
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ORDERED that the Motion for Summary Judgment by ACII is DE I DIN PART and 

Plaintiff's Motion for Summary Judgment is GRA TED I PART in that Plaintiff is granted 

summary judgment on liabi lity as to his claims against ACH per Labor Law § 200 (dangerous 

condition) and Labor Law § 240(1) ( excavator used as a hoist); and it is further 

ORDERED that the Motion fo r Summar~ Judgment by ACH is GRANTED IN PART and 

Plaintiff's Motion for Summary Judgment is DE IED I PART in that Plaintiffs claims pursuant 

to Labor Law § 241 (6) pursuant to Sections 23-4.2(k), 23 -9.4(h)(6) 23-9.S(d) are DISMISSED· 

and it is further 

ORDERED that the Motion for ummary Judgment by ACH and Plaintiff's Motion for 

Summary Judgment are DENIED IN PART as to Plainti ff's Labor Law§ 200 claim (means and 

methods) and Plaintiff's Labor Law 241 (6) claims pursuant to Sections 23-9.4(h)(4) and 23-

9.S(c) because material issues of fact r main; and it is further 

ORDERED that the Motion for Summary Judgm nt by CTI, the otion for ummary 

Judgment by O&R, and Plaintiffs Motion for ummary Judgment are all DE IED IN PART as 

Plaintiff's Labor Law§ 240( 1) claim (failure to secure poles) and Labor Law§ 241(6) claims 

pursuant to Sections 23 -1.13 23-3.2(b) and 23 -4. l(a) because material issues of fact remain. 

The foregoing constitutes the Decision and Order of this Cou 3, Motion #5 

addressed to the liability of ACH and O&R, and Motion # 

Dated: October)~ 2024 

A ting Justice of the Supreme Court 

To: Al l parties via YSCEF 
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