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SUPREME COURT OF THE STATE OF NEW YORK :
COUNTY OF BRONX, PART 5 '
X ;
BARBARA HARRIS, Index Ne. 20181/2020E
Plaintiff, | |
-against- ' Hon. ALISONY. TUITT
NEW YORK UNIVERSITY, et al., Justice S_upl_"eme Court
Defendants.
NEW YORK UNIVERSITY,
Third-Party Plaintiff,
-against-
COLLINS BUILDING SERVICES, INC,,
Third-Party D_efené_lant._

‘The following papers were read on this motion (Seq No. 3) for SUMMARY JUDGMENT submitted on May 8§,

2024,
Notice of Motion — Affirmation.and Exhibits: 'NfZ-SCEF Doc. ¥ 61 —
Affirmation in Opposition and Response to Statemerit of Material Facts NYSC EF Doc. # 77— 79
Affirmation in Opposition and Exhibits NYSCEF Doc. # 83 89
Affirmation in Reply-and Exhibit :ﬁ ' N’;Y_SCEF"DQC. #94-95

Upon the foregoing papers, third-party 'defendant COLLINS BUILDING SERVICES (CBS) moves

pursuant to CPLR 3212, for summary judgment dismissing third-party piajnti'fﬁ NEW YORK UNIVERSITY

(NYUY’s third-party complaint against it; dlsmlssmg Plaintiff BARBARA HARRIS (Harris)’s ¢omplaint, and for

-other relief. This motion is:decided in accordance herewith. ;>

Plaintiff’s complamt seeks damages for personal injuries arising out of an alleged slip and fall on a ratsed

sideéwalk slab near the entrance to the premises, a E_dorml‘m:)r_y owned by NYU and -L:,e.cated_ at 110 East 14th Street,

New York County, New York. The incident is 'aileged to have occtirred on Septieﬁlber 4, 2019, at which time
Plaintiff was employed as-a porter at the premlses by CBS. 3

In support.of the motion, CBS submits, mter alia, counsel’s affirmation; the pleadings; Plaintiff’s Bill of

Particulars, Plaintiff’s deposition transctipts; the deposmon transcript of James York (“York™); the deposition

transcript of Denis Lestrange; a copy of NYU’ s contract. with CBS. and related .documents, the Independent
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Medical Record Review and Examination Report from AndrewN. Bazos, M.D.; a lettcr.- from its insurance carrier

to counsel for NYU; and copies of its liability i 1nsu;ance policies. : :
NYU opposes the motion; submitting, injter alia, counsel's affirmation, -p;'hotogr_aphs from Plaintiff’s
deposition, an incid’ent report, CBS’s certificate of insurance, the Affidavit of Jan'ie;s York dated '-Septcmber_ll'-,
2023, and atender letter. .
CBS argues that it is entitled to summary j lfldgment_dismissing. NYU’s third-;party complaint against it,
averring that the indemnity provision in its COnt"raoit with NYU (the Contract) is vo 1d and ur;enfor(:eab'le under
General Obligations Law § 5-322.1 and that.it_meté-its obligation to progure insurance under the Contract. CBS
does not advance any argument for why Plaintiff’ s co’r’npla.int'should be dismissed, and accordingly, that portion
of its motion is-denied. '
'ﬁSUMM@-Y.JUDGMENT

To bé entitled to the drastic ren‘led_y of-sulfmnary judgment, the moving Pa@‘ty ‘must make a prima facie

showing of entitlement to judgment as a matter of élaw, tendering sufficient evidence to demonstrate the absence-
of any material issues of fact (Winegrad v New Yoi‘k Univ. Med. Ctr., 64 NY2d 85] 5[1'98 51)-
DISMISSAL OF THIRD-PARTY CO’MPL‘AINT% 5
NYU’s third-party complaint setsforth four causes of action: a) for cor_l'_tra;c'tual indemnification against
CBS; b) for breach of contract against CBS for failure to procuré insurance; ¢) fc?)'ri%czommon law indemnification
against CBS; and d) for contribution against CBS. |
It is undisputed that Plaintiff was.a CBS e‘xﬁployee and that she collected w%tkers-"' compensation benefits
for the injuries she sustadined due to the incident. herem There is also no triable i 1ssue of fact as to whether her
injuries amount to'a “grave mjury” pursuant to Workers Compensation Law § 11.1 Workers Compensation Law

§ 11 provides:

An employer shall not be Hable for contribution or mdemnlty to any thlrd person
based upon liability for injuries sustained by an employeg acting w;thm the scope
of his or her employment for such employerunless such their person proves through
compétent’ medical evidence that such employee has sustained a f‘grave injury”™

which shall mean only -one or more of the following: death, permanent or total loss
of use or amputation of an arm, leg, hand or foot, loss of multiple ﬁngers loss of
multiple toes, paraplegia or quadriplegia, total and permanent blindness, total and
permanent deafnéss, loss of nose, loss of ear, permanent and severe facial
disfigurement, loss of an index finger or an acquired injury to the brain caused by
an external physical force resulting i in permarnent total disability.

Workers Compensation Law-§ 11, Both Plaintiff’s Bill of Particulars and the 'repcri of Andrew N. Bazos, M.D..

indicate that Plaintiff’s injuries.do-not amount to a “grave injury” under the meaning' of the statute. In the absence
of such a “grave. injury,” Plaintiff’s employer CBS cannot be held liable for contrlbutlon or common law

indemnification to third-party NYU, and thus CBS is entitled to summary Judgment as a matter of law dismissing
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both NYU’s cause of action for contribution and 1ts cause-of action for commion law 1ndemn1f1cat10n (see Shala
v Park Regis Apartment Corp., 192 AD3d 607 [lst Dept 2021]). : _

NYU and CBS' are parties to a contract (the Contract) which purports to coritain -an. indemnification
provision (NYSCEF Doc. No. 56). Tt has not yet be.cn_. determined whether NYU 0__r_ CBS were negligent. Such
final determinations are necessary to show ent_itl'enfl'cnt to contractual ihdemnit_y as'a matter of law. Therefore, it
would be premature to grant CBS’s motion for isummary judgment dismissing NYU’ s claim for contractual
indemnification against it (Pimentel v DE Freiéh‘f LLC, 205 AD3d 591 [2d Dept 2022]; Pena v hitergate
Manhattan LLC, 194 AD3d 576, 578 [1st Dept 2051]') Further, “where a triable issue of fact exists regarding the
indemnitee's negligence, a conditional order of summary judgment for contractual 1pdenm1ﬁcat10n must bedenied
as premature” (Jamindar v Uniondale Union Free §chool- Dist, 90 A.D.3d 612, 616 [2d Dept 2011]). Here, there
is-an issue of fact as to what extent, if any, each of ihe-._defendants_ is liable for the haz_ardous condition that caused
plaintiffs’ accident (see Cackett v Gladden Props., %LLC 183 A.D.3d 419, 422 [l-st-ﬁept 20.20])

NYU’s cause of action for breach of contract against CBS alleges that CBS failed to meet its-contractual

obligation to procure liability insurance in favor of NYU. Paragraph 12 of the Contract obligates CBS to procure
and maintain liability insurance for the benefit of NYU (NYSCEF Doc. No. 56, pp 16-17). Under the terms of
the contract, CBS. was required to procure general commercial liability 1nsuranc§_ with $5MM per occurrence
limits. A party moving for summary judgment to dismiss a cause of action for 'bée;ach of contract for failure to
procure insurance must demonstrate compliance with the terms of the contract to ni_e:et its prima facie burden (see
DiBuono v Abbey, LLC, 83 AD3d 650, 652 [2d Dept' 2011]). CBS’s certiﬁcat‘eé of ihsurance names NYU as
additional insured but shows only $2MM per occurrence limits. Consistent witﬁ‘th'e‘ certificate, the insurance
policies proffered by CBS also:show insufficient coverage limits. CBS has not sat1$ﬁed ifs contractual obligation,

and thus CBS cannot meet its prima. facie burden in- moving for summary Judgment to dismiss NYU's cause of
action for CBS’s failure to procure insurance uncler the Contract {(see Benedetto v Hyait Corp., 203 AD3d 505
[1st Dept.20227). : 3
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Accordingly, it is hereby : : _
ORDERED that CBS’s motion (Mot. Seq. 3) for summary judgment is GF.ANTED IN PART, granting
CBS summary judgment dismissing NYU's cause§ of action for:.common law. md,x;n'niﬁca't'i'on and contribution.
in its third-party complaint-against CBS and 'DEN]é‘E_D-.in all other respects. |

‘This.constitutes the Decision and Order-of thls Court.

Dated.:-?@/;%/)ﬁiz( Hon. /J (7 J/{/}u

- )

ALISON Y. TUITT, J.S.C.

1 CHECK ONE. .coiriioms ctnmmssiornrss ' ‘D CASEDISPOSED IN ITSENTIRETY B CASESTILLACTIVE ~

2. MOTION........... PR . O GRANTED. O DENIED B GRANTEDINPART [J 'OT_'HER

3. CHECK IF-APPROPRIATE. ..o O SETTLEORDER O SUBMITORDER O SCHEDULE APPEARANCE
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