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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX PART 5

RECEI VED NYSCEF: 10/ 03/2024

n ARB ARA H ARRHI"SI,_ Index Ne. 20181/2020E
Plaintiff, .
~against- Hon. |_ALISON Y. TUITT
NEW YORK UNIVERSITY, et al., Justice Supreme Court
Defendants,
NEW YORK UNIVERSITY,
Third-Party Plaintiff,
-against-
COLLINS BUILDING SERVICES, INC.,
Third-Party- Defc_‘ndént;_
: : 1 4

The following papers were read on this motion (Seq No. 2) for S1
2024 |

IMMARY JUDGMENT submitted on May 8,

Notice of Motion —~ Affirmation and_EXhibit's,fStétem_ent' of Material Facts NYSCEF Dog. # 42— 60

Affirmation in Opposition and Response to Statement of Mater

ial Facts NYSCEF Doc. # 77— 79

Affirmation in Opposition, Response to Statement of Material

Facts and Exhs. | NYSCEF Doc. #90—-92

Affirmation in Reply

NYSCEF Doc. # 93

Upon the foregoing papers, defendant/third-party plaintiff

moves pursuant to CPLR 3212, for summary judgment'-'dismis

NEW YORK UNIVERSITY (Owner-or NYU)
sing Plaintiff BARBARA HARRIS (Harris)’s

complaint, for summary judgment on its claims for contractual defense and indemnification against third-party

herewith.

defendant COLLINS BUILDING SERVICES (“CBS™), and for other relief. This motion is-decided in-accordance

Plaintiff’s complaint seeks damages for pef$0nal.- injuries arising out of an alleged slip and fall on a raised

sidewalk slab near the entrance to-the premises, a cionnitbry’ own

ed by NYU and located at 110.East 14th Street,

New York County, New York. The:incident is alleged to have occuired on Sep_témber 4, 2019, at which time

Plaintiff was employed as a porter at the premises by third-party defendant CBS.

'In support of the motion, NYU submits, inféer- alia, connse

1’5 affirmation; the pleadings; Plaintiff’s Bill of

Particulars and ‘Supplemental Bill of Particulars, Plaintiff’s deposition _transcripté; the deposition tran's”cript--ot"
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y of NYU’s contract with CBS and related

NYSCEF DOC. NO. 100 :
James York (“York™); photographs, an incident ér’eport, a cop
documents, the Note of Issue, the Affidavit of James York dated

SUMMARY JUDGM

To be-entitled to the drastic remedy ofsummary judgme

september 21, 2_0_2;3, and a tender letter.

ENT :

nt, the moving party must make a prima facie

sufficient evidence to-demonsirate the absence

2d. Cir., 64 NY2d 851 [1985]). “Generally, a.

1 reasonably safe -¢ondition"’ (Gronski v County-

showing of entitlement to judgment as a matter of lffaw;, tendering
of any material issues of fact (Winegrad v New 'I:-’ork Univ. M
landowner owes a duty of careto maintain his or hefr property in
of Monroe, 18 NY3d 374, 379 [201 L]). Under the ;Admin_istra_tive Code of the Clty of New York, a commercial
landowner’s duty to maintain its property is extendfed_-'_tt)'the adjoining sidewalk (Admirnistrative Code of City of
NY. § 7-210). 5
DISMISSAL OF COMPLAINT
NYU argues that it neither created nor had aét_ual_ or constrpctive notice of _th{a alleged dangerous condition
which caused Plaintiff physical injury. NYU also 'érg_ue's that the allegcd.defect.of the sidewalk, such as it was;
was open and obvious-and/or trivial in nature. :

NYU asserts that it has met its burden to_pr(é_vs_it-did neot Have actyal or _consifructive notice of any alleged
defect in the sidewalk adjoining the premises, by 'virtue of its witness testifying that he had never received a
ager forthe "premises,___-testiﬁ'cd that he did not
[YSCEF Doc. No. 54, p. 29). He also testified

complaint about the sidewalk, Mr. Yoik, NYU’s facilities man

recall any inspections of the sidewalk in front of the premises (N

that the construction department. of NYU would be responsible

adjoining the premises (NYSCEF Doc. No. 54, p. 23). He did
inspected last prior to the alleged accident (see Birﬁbqu:n_ v New|
99, [2d Dept 2008][“To.meet its initial burden on the issue of lack
some evidence as to when the area in question Wa's-_'l_faét cleaned or
fell”]). Having failed to eliminate this potential source of neglig

showing of entitlement to summary judgment dismiissing Plaintif

for any repairs or Zmair_lt__enanc_e of the sidewalk
not testify, however about. when the -area was
York Racing Ass'n, Inc., 57 A.D.3d 598, 598
of constructive notice, the defendant must offer
inspected telative to the time when the plaintiff
ence liability, NYU has not made a prima facie

s complaint _(Kei’fdgg v All Saints Hous. Dev.

Fund Co., Inc., 146 AD3d 615 [1st Dept 2017}; Gurwitz v Claridge House LEC, 2022 NY Slip Op 3133 8[U], *2

[Sup Ct, NY County 2022]; see also Abramson v Eden Farm, Ing

In support of its motion, NYU cites case lawrelating to traj
v Hilton Hotels Corp., 73 AD3d 559, 561 [1st Dept 2010] [Plai
Gordon v American Museum of Natural History, 67 NY2d 836 |

concession stand]). The condition of the sidewalk complained

. 70 AD3d 514 [Ist Dept 2010]).

1sient or temporarj/'_ dangerous conditions (Early
ntiff slipped on plastic strap on the sidewalk];
1986] [Plaintiff slipped -on paper wrapper from

of herein is not analogous to spilled liquid or

garbage which has been strewn or blown onto the ground. As the alleged defect was not transient, temporary or

moveable in nature, defendant’s claim that they did not have actual or constructive notice of the alleged defect,

—h

Q
(&)



| NDEX NO. 20181/ 2020E
_{_ - RECEI VED NYSCEF: 10/ 03/ 2024
even if properly established, would not d‘emons_t’r&i;tc-ent_iﬂémen't to- summary’ judgment-here (see Langston V.
Gonzalez, 39 Misc3d 371,375 [Sup Ct Kings County 2013]). :

NYU also argues that they have no duty to_pj‘ro_t__ect or wari} against an open afnd obvious condition, which

NYSCEF DOC. NO. 100

as a maiter of law is not inherently dangerous, a\fgrring_r-that the alleged defeet, 1e a one and one-half inch
différence in 'h'ei_ght across the expansion joint bet;vecn the sidewalk slabs, is. notg inherently dangerous. This
argumerit also misses the mark. “The case law p_ro’é_vides'nmnero_:)1is.".example:s.- of fé(é:t'orst that may render a small
defect actiohable, including ... a location—such as a parking lIot, premises -entraiic_e_/ex.it,:_ or heavily. traveled
'walkWay—where pedestrians are naturally distra‘c-téad from. lookiJJg_ d'ov’m at their f;aet” (Hutchinson v Sheridan
Hill House Corp., 26.NY3d 66, 78 [2015]). A diffeie’n_ce in elevation of less: than-otj_e inch was still actionable as
the “defect ... was located close to the entrance toéthe‘ bank, where a-perso‘n's--at’tehtion ‘would be drawn to the
door, not to the sidewalk™ (Tesak v Marine Midlaézd Bank, N.A|, 254 AD2d 717 [4'th Dept 1998]). Here; the
Plaintiff élleg_esfhat.she slipped and fell just as she was approaching the entrance "[C_é.the building and she did not
see the defect. Givéen the ci‘réu'r_n:stamées'_,'NYU:-'canriiOt establish as a'matter of law tﬁat the alleged defect was not
inherently dangerous. '

Since NYU failed to demonstrate prima facie entitlement to judgment as a matter. of law, we need not
consider the sufficiency of Plaintiff's opposition papers (see Alvargz v Prospect Hosp. , 68 NY2d 320,324 [19867).
Having failed to meet its initial burden, NYU’S',mOiti_OI‘l for summary judgment d_i'smissi_n'g' Plaintiff"s complaint

is denied.

provision (NYSCEF Doc. No. 56). NYU cannot be entitled to s

determinations ate necessary for demonstrating entitlement '

‘indemnitee's negligence, a conditional otder of summary judgmen

‘as premature” (Jamindar v Uniondale Union Free School Dist., 90.AD3 d 612, 616. [2d Dept 2011]). Here, there

INDEMNIFICATION, FAILURE TO DEFEND, AND F
NYU also moves for summary judgment agéinS't_CBS for
argues’ that it is entitled to summary judgment on its claims
indemnification, breach of contract for CBS’s failure to defend ]

CBS’s alleged failure to. procure insurance. '
NYU and CBS are patties to a contract (the Contract)

irdemnification, as it has not veét been -determ'i;ned whether

Therefore, it would be premature to grant NYU’ _s; motion for s
indemnification against. CBS (Pimentel v DE Freight LLC, 205
Manhattan LLC, 194 AD3d 576, 578 [1st D.e_pt'ZOQl_]). Further, ¢

is an issue of fact as to what extent, if any, CBS or NYU is liable f{
injury (see Cackert v Gladden Props., LLC, 183 AD3d 419, 422 |

3

AILURE TO PROCURE INSURANCE
contractiial defense and indemnification. NYU
for contractual indemnification, common law

NYU in this action, and breach of contract for

which purports to contain an indemnification
ummary judgmeni on its claim for contractual
NYU or CBS were negligent. Such final

» contractual indemnity as a matter of law.

immary judgment on.its claim for contractual

AD3d 591 [2d Dept 2022]; Pena v Intergate

where a triable issue of fact exists regarding the

| for contractual -indemn‘iﬁi:ation must be denied

r the hazardous condition that caused Plaintiff’s
1st Dept 20207).

(63}
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Defendant NYU’s claim for common law in%demniﬁca_t__ion-:against_'CBS. is aiso.not yet ripe for summary

judgment. Any grant of summary judgment on common law indemnity at this stage of the litigation would be

premature, as there has been no finding. that the -aille’gcd indemnitor, i.e. CBS, was negligent (Pimentel v DE
Freight LLC, 205 AD3d 591, 594 [1st Dept 20’22];§P‘ena v Intergate Manhattan LL_C, 194 AD3d 576, 578 [1st

Dept 2021]). Accordingly, NYU’s motion for summary judgment 6n its claim for cf.ommon law indemnification

is also denied.

Similarly, as an a'l'-I'e_'ged indemiitor, CBS is.'limt an insuret,

and thus its duty to defend NYU fs no broader

than its duty to indemnify (/nner City Rede.velapmeéit Corp. v Thyssenkrupp Efeyarér Ci Orp._,.f'.128. AD3d 425,426

[1st Dept 201 S'])'. Hence, it is also premature to gjrant NYU’s motion for smnmai’y judgment on its claim for

CBS’s alleged duty to defend.

NYU has shown that the Contract requires CBS to. procure.

liability insuranc_é n NYU’.S. favor. Paragraph

12 of the Contract obligates CBS to. procure and mamtam liability insurance for- th;a- benefit of NYU (NYSCEF

Doc. No. 56, pp. 16-17). In support, of its motiomn,’ NYU presenﬂed the tender letter from its attorney to CBS’s

liability insurance carrier (NYSCEF Doc. No. 60). NYU argues
NYU supports its contractual claim against CBS h‘ere‘m-. Whe

insurance, the carrier’s denial of a claim brought thereunder does

obligation (Perez v Morse Diesel Intern., Inc., 10 AD3d 497 [1st

However, under the terms of the contract, €CBS was req

insurance with $5MM per occurrence limits, A patty moving fo

procure insurance meets.its prima facie burden by esitablishingfthat

Ijhat the carrier’s refusal to indemnify or defend

¢ a party is contljac_tually required to procure
not demonstrate’ fh‘c party’s failure o meet its
Dept 2004]). .

uired to_procure general commercial liability
r summary -judgr'nént.'cun its claim for failure to

a coniract provision.requiring the procurement

of insurarice was not complied with (see DiBuono v Abbey, LLC, 83 ADBd-ﬁS'O_,f 652 [2d Dept 2011]). The

certificate of insurance naming NYU as additi‘onalins’ured showg

an umbrella policy for $20MM in excess coverage. Similarly,

insufficient coverage limits. The coverage demonstrated by CBS

thus CBS is liable to NYU for any damages resulting therefrom

only $2MM per occurrence limits, albeit with

the insurance _pqlié:i_es_ proffered by CBS show

does not satisfy 1ts contractual obligation, and
(see Keelan v Sivan, 234 AD2d 516, 617 [2d

Dept 1996]). A determination of liability on thls issue “need mot await a factual determination as to whose

negligence, if anyone’s, caused plaintiff’s injuries (see Spector v Cushman & Wakefield, Inc., 100 AD3d 575 [1st

Dept 2012]). NYU has met its prima facie burden in moving for summary jliflgmenf on CBS’s failure to procure
insurance under the Contract (see Benedetto v Hya{t"Corp., 203 AD3d 505 [1st Dept 2022]). CBS’s opposition

does not raise any triable issue of fact capable of .df::feating;"N-YU’
judgment is granted to NYU as. to liability on its:claim for CB

sufficient coverage.

s prima facie showing. Accordingly, summary

S*s failure to procure liability insurance with

ql
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Accordingly, it is ‘hereby
ORDERED that NYU’smotion (Mot. Seq. 2) for summar]
NYU summary judgment on its ¢ause of action agam_st CBS for bre;
insurance with 'sufﬁ'ci'ent-coverage.mnounts.and'_DE}i*IlED in.all-o

THhis constitutes the Decision and Order of thls Court.

- RECEI VED NYSCEF: 10/ 03/ 2024

 judgment is GRANTED IN PART, granting
ach of 'c':'_ont_r'act--fo'r\é"its failure to procure liability

ther respecis..

S

Dated: q}}ﬁ;zb:?.“{ Hon. 0 f /

ALISON Y. TUITT],

JS.C,
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