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S PREME COURTOFTH TATE OF EWYORK 
CO TY OF ROCKL · D 
----------------------------------------------------------------------X 
MELISSA DIAMO D, as Administratrix of the 
ESTAT OF ALI E BLOCK, 

Plaintiff, 

-against-

COLAR 0 LIM OU I E COMP A Y, I C., et al. 

Defendants. 
---------------------------------------------------------------------X 
JAMIE CALDERO, as iduciary of the state of 
NEIL BLOCK, 

Plaintiff, 

-agamst-

COLA RU SO LIMO US I E COMP A Y, I C., et al. 

Defendants. 
---------------------------------------------------------------------X 
ALLSTAT INSURANC COMPANY a/ / o EIL 
BLOCK, 

Plaintiff, 

-agamst-

COLARUSSO LIMOUSI E COMP Y, INC., et al. 
and MATI HEW D . I DO E, 

Defendants. 
----------------------------------------------------------------------x 
HON. DAVID FRIED, A.J.S.C. 

To commence the statutory 
time period for appeals a of 
right (CPLR 5513 [a]), you 
are advised to serve a copy 
of this Order, with notice of 
entry, upon all parties. 

DECISION & ORDER 

Index o.030200/ 2018 
Motion Sequence No. 9 
(Action o. 1) 

Index No. 030253/2018 
Motion Sequence No. 5 
(Action o. 2) 

Index o.033422/ 2018 
(Action o. 3) 
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The papers filed electronically via YSCEF (Index o. 030200/2018) numbered 258-272 and 274-
276, 278, and 280-283 ("Motion e9uence o. 9"); and (Index No.030253/2018) numbered 155-166, 
168-169, 171, and 173-174 ("Motion Sequence o. 5") were read and considered herein. · pon uch 
reading and con ideration the Motion are dispo ed as follows : 

This action tern from a motor vehicle accident that occurred on June 4, 2017, at or near the 
intersection of Route 304 and oeb 1 Road in the County of Rockland, State of ew York. Decedent 

eil Block and line Block, ere the occupant of a 2016 Toyota that collided with a 2014 I incoln that 
was operated by Defendant Matthew indone. The 2014 Lincoln ("limo") was owned by Defendant 
Colarusso Limousine ompany Inc ("Defendant Colarusso"). 

Plaintiff Jamie Caldero a· l iduciary of the Estate of eil Block and Plaintiff Melissa Diamond a 
Administratrix of the tate of Aline Block (collectively, "Plaintiffs") each bring a Motion (Motion 
Sequence o . 5 and 9, re pectively) herein, pursuant to CPLR 2221(e), seeking leave to r new 
(collectively, "Moti n to Renew") the various applications giving rise to a Decision & Order from the 
bench (dated June 2, 2020 and entered on June 17, 2020) by the Court (Marx, J.) (Index o. 
030200/2018, NY CEF Doc. o. 205; and Index No. 030253/2018 NYSCEF Doc. No. 208) 
("Underlying Deci ion & Order") which denied Plaintiffs' motions for summary judgment on the issue 
of .liability as again t Defendants Colaru o and Dennis Sindone, and granted Defendant Colarusso's 
and Dennis indone's motions for summary judgment. Said Underlying Decision & Order of the Court 
(Marx, J.) was rendered from the bench following oral argument. Defendants oppose said Motion to 
Renew. 

The Motion to Renew is ba ed upon purported new facts which were not available at the time of the 
prior motions. Specifically, new worn testimony given by Defendant Matthew Sindonc, at a parole 
hearing in 2023 (approximately three [3] years after the Underlying Decision & Order in 2020). aid 
new testimony at the parole hearing purportedly contradicts his deposition testimony in the ca e here. 
The Court (Marx, J.) determined in the · nderlying Decision & Order that the evidence demon trated 
that Defendant Matthew indon fooled Denni Sidone in order to obtain consent to use the limo. t 
the parole hearing, Defendant Matthew indone purportedly testified that his father, Dennis Sidone, 
who i deceased, gave him permi sion to use the limo. 

Plaintiffs contend that Judg larx decided the ca e over three years ago based on the upposition that 
Denni idone did not mean to actuall) give permi sion for Defendant Matthew Sidonc to drive the 
limo because Denni idone and Defendant atthew Sidone purportedly both knew that Denni 
Sidone would not have given such pcrmis ion since Dennis Sidone was not allowed to do so by 
Defendant olarus o. Plaintiffs further contend that Defendant Mathew Sidone's BT testimony 
about tricking his father was critical. Plaintiff argue that the crux of the nderlying Decision & Order 
was al o, therefore, that Defendant Matthew Sidone's BT testimony provided the corroboration of 
Defendant Colarusso's te timony necessary to overcome the strong presumption of consent. 

[* 2]



FILED: ROCKLAND COUNTY CLERK 03/27/2024 03:11 PM INDEX NO. 030200/2018

NYSCEF DOC. NO. 285 RECEIVED NYSCEF: 03/27/2024

3 of 5

Plaintiffs further contend as folio'\: : that the new parole transcript shows that Dennis Sindone knew 

that Defendant Matthew Sindone wa specificalJy referring to the Lincoln MKT owned by Defendant 

Colarusso and gave Defendant Matthew indone pennission to drive aid Lincoln; that Denise Sindonc 

affirmatively instructed Defendant Matthew Sindone to be home with it soon so Dennis Sindone could 

use it for his next job pick-up that evening; and that said new evidence guts the entire ground upon 

which Judge Marx granted summary judgment to Defendant Colarus ·o and Dennis Sindone. 

Defendants contend, among other things, that Defendant Matthew indone i merely changing .hi 

testimony to obviate the con equences of earlier testimony in order to get out of prison and that hi 

elf-serving affidavit is insufficient to rai e a triable issue of fact. 

The relevant portion of the nderlying Deci ion & Order, given orally from the bench of Judge Marx, 

is as folJows: 

"The Court finds, as a matter of law, that Matthew ind ne lacked 
permissive use, permission to use the vehicle owned by olarusso 
Limousine Company, Inc. Consequently, there are no quc tions of fact 
that require a determination by a jury on this particular issue. There 
has been substantial evidence to the Court to the ffect that Matthew, 
in fact, did not have permi sion to use the vehicle; and in point of fact, 
his own counsel Mr. Fitzgerald indicates that fatthew fooled his 
father a to his intent. It would be a far stretch of the facts to make a 
determination that Matthew ha permission, based upon his own 
concession that h , in fact, fooled his father, in an effort to obtain 
consent. Even if that were not the case, latthew' t timony, at his 
Examination Before Trial, i clear that he did it in such a manner so as 
to obtain permis ion and use of the vehicJe in a nefarious way. There 
has been nothing of any significance offered to rebut that, that denial 
of permissive use." 

ccordingly, in rendering the nderlying Decision & Order, Judge Marx relied substantially on the 

testimony and or statements of Defendant latthew Sindone, and as such his credibility as well. 

Ther fore, the aforementioned change in Defendant Matthe\ indone' tc ·ti.many and or statements 

rai e a genuine i sue of material fact. oreover, there is a very trong presumption of permission and 

con cnt under VTL 388 which can onl) be m ercome if the defendant ubmits substantial evidence 

to the contrary. Han v. BJ Laura e:J Son, Inc., 122 .D.3d 591 (2nd Dept. 2014) (VTL 388 creates a 

strong presumption of consent, which can only be rebutted by substantial evidence demonstrating that 

the v hide was not operated \vith the owner's express or implied permission). 

dditionally, where an employer, such as Defendant Colarus o allows an employee to bring the 

employer's car home over the weekend or off-hour , and then te tifies that the permission was only 

for w rk-related purpose , such evid nee by itself is not sufficient to overcome the presumption of 

p rmissive use, unless something more substantial i submitted, including independent admissible 
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corroboration of the self-serving disavowals of the interested party. See, e.g., Marino v. Ciry of ew York, 
95 A.D.3d 840, 841 (2d Dept. 2012) (presumption of permission not overcome by self-serving 
testimony of employer that employee could only use the vehicle for work-related purpo did not, by 
itself, overcome the presumption of permi sive use f multiple citations omitted]). 

Here, in upport of their contention, Defendants cite to a few cases (Singleton v. Summus, 219 \.D.3d 
1366, 196 .Y.S.3d 484 [2d Dept. 2023]; Bloch! v. RT Long Island Franchise, LLC, 70 .D.3d 993, 895 

.Y.S.2d 511 [2d Dept. 2010]; and Patterson v. eu1 York Ciry Tr. A uth., 151 .D.3d 519, 55 .Y. .3d 
43 p s' Dept. 201 71) wher in a determination was made that subsequent testimony created a feigned 
issue of fact. However, the afore aid ca e are distinguishable as they involve the scenario wherein 
summary judgment wa granted in favor of defendant against a plaintiff, whose subsequent testi.m ny 
created the feigned is ue of fact. In the matter at hand, it is a co-defendant and not the Plaintiff whose 
statement has changed. 

n order "granting . . . um.mary judgment dismissing the complaint ... [does] not preclude the 
Supreme Court from deciding the plaintiffs' motion for leave to renew." Olsen v. We'll Manage, Inc. , 238 
A.D.2d 556, 557 (2d Dept. 1997); ee al o Harre/Iv. Koppers Co., 154 AD2d 340, 342 2nd Dept. 1989). 
Hence, giv n the aforementioned new facts not offered on the prior motion that would change the 
prior determination (CPLR _ 2221 [e]) raising genuine issue of material fact as well as the 
aforementioned very strong presumption of permi sion and consent under VTL §388, Plaintiffs' 
Motion to Renew is granted. As a result, Defendant Colarusso's and Dennis Sindone's prior motions 
for summary judgment on the i sue of liability, as against Plaintiffs, are denied. 

In light of the foregoing, it i hereby 

ORDERED, that Motions equence o . 5 and 9, as above-captioned, seeking leave to renew the 
various application giving rise to a Decision & Order from the bench (dated June 2, 2020 and entered 
on June 17, 2020) (Index o. 030200/ 2018, Y CEF Doc. Io. 205; and Index o. 030253 / 2018 

SCE Doc. o. 208) i I \ T D to the extent set forth above; and it is further 

ORDERED, that upon such renewal a granted herein, Defendant Colaru so Limousine Company 
Inc.'s and Dennis indone' prior motion for summary judgment on the issue of liability, a against 
Plaintiff , are D E JED.; and it i further 

ORDERED, that all parries are to appear on May 2, 2024 at 9:15AM for purpo es of a tatus 
Conference. 

[ IG T RE PAGE FOLLOWS] 
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The foregoing constitutes the Decision & Order of this Court. 

Dated: ew City, cw York T R: 
March 27, 2024 

a • • 
HON. DAVID FRIED, A.J.S.C. 
TAT ~ OF WYORK 
OUNTY OF ROCKLA D 
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