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SUPREME COURT OF THE ST ATE OF NEW YORK 
COUNTY OF WESTCHESTER c- MDPM PA.RT 

PRES-ENT: 
H.ON~ LEWIS:J~ LlJBE_LL 
JUSTICE OF THE SUPREME COURT 

. - . ----------------------. ------------- . ·-------. -. ---- . ----------· -------- .x 

MAURO-MANDlA and ROBERT SULLIVAN,. 
As-Administrators ofihe .Estate of C.M., Deceased, 

Plaintiffs; 

-agahist-

EF INTERNATIONAL ACADEMY, INC., 
EF EDUCATION_ FIRST, INC., DR. VLADIMIR 
D. KUSKOVSKI, WAYNEWALTON,.CHELSEA 
LOVECE, JENNA KORN~ STEPHANIE KENDRICK, 
JACI<L YN MAKI, JOHN DOES ( 1-10) and 
JANE DOES (1-10), 

Defendants, 

-------·-·.-------------·------------ ·--------· ----·-- -------. ----------- .---x 
LUBELL, J; 

To· commence the statutory ti ine period 
for-~ppeals )1s of rigl1t(CPLR 55013 la]), 
yoU: are advised to··serve ll..coj,y oftliis 
order; with noiice oi'en111·, upon Q!I parties. 

DECISlON & ORDER 

Irtdex11~·0. 67616/202'2 

Seq. No. 12. 

The following .p~pers w~re considered on this motion by the plaintiffs for an ordei• to have 

.a proposed subpo·ena so~ordered by the court and issued to the ·New York State Education 

Department,_ .Office of.-the.Profession~, and for such other and further _relief this court deems 

appropriate. 

Notice of Motion. 
Aft1rmation in·-support_9fGeorge Bochetto~ Esq. 
Exhibits A through G . 

Affirmation in. dpposifom of.Dona.kl J. ·Gentile, Esq. 
Exhibits 1 through 3 
Reply Affinnation of George Bochetto, Esq, 
._ExhibitH 
NYSCEF File 

Upon the fotego111gpapers and the proceedings h~reiil, the motion 1s decided as follows: 

The · plaintiffs cotninenced this action by filing a summons ahd complaint ori or about 

I 
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October 28, 2022,,seeking to recover damages against the defendants for wrongful death,false· 

imprisonment, negligent infliction of emotional distress, intentional infliction 9f emotional 

distre~s, negligent retention, supervisio11 and training, social worker malpractice, and knowing and 

willful failure to report child abuse and/or maltreatment. Plaintiffs allege that the decedent C.M. 

was attending defendant EF Academy International Boarding Schools program in Thomwood, 

NewYork("EF Academy"), when he was dismissed for academic dishonesty. According to the 

complaint; while waiting for his parents to travel to the United States from Italy, C.M. committed 

suicide. The complaint alleges that EFAcaderrw and its agents knew that C.M. was at risk for 

· suicide but recklessly kept him in isolation; which directly caused his death. Issue was thereafter 

joined. Defendants' prior motion to dismiss the r;omplaint pursuant to CPLR 3211(a)(1} was 

denied by decision and order entered May 25, 2023 (Murphy, 1). Defendants served and filed 

their verified answer on oraboutMay 31, 2023. In addition, the plaintiffs 1 prior motion to am~nd 

the complaint to add additional allegations and a cause of action· for negligence per se against 

defendants Chelsea L9vece ("Lovece") and EF Academy was denied by decision and order of this 

court, entered on July 10,2024. 

On or about February 13,2024, the plaintiffs commenced a separate action, under Index 

No. 57156/2024; against EF Academy, EF Education First, Inc., Stephanie Hendrick and Jacklyn 

Maki .. The complaint sought torecover damages for wrongful death and nursing malpractice. The 

plaintiffs moved to consolidate the two actions. By decision and order of this court; entered 

· September 3, 2024 (Lubell, J.), the plaintiffs motion was granted. Thereafter by order entered 

September 6, 2024 {Lubell, J.), the two actions were consolidated under the within caption. 
. . 

As is relevant here, the plaintiffs now seek to have this court. so-order a subpoena issued to 

the New York State Education Department, Office of Professions ("NYSED") for the production 

ofdocµments related to defendant Lovece's social work licenses,to wit, her Master SociaLWork 

License ("LMSW") issued on August 17, 2016 and her Clinical Social Wotk License ("LCS\V'") 

issued on November 8, 2022. ChelseaLovece ("Lovece") was employed by EF Academy as the 

Director of Mental Health Services since August 2019, during the relevant period herein: 1 The 

defendants do· not oppose discovery related to Lovece' s LMS W, but oppose any discovery related 

to her LCSW. More partict1larly, the discoverability of the following items are in dispute: 

l .The complete file pertaining to Chelsea May Lovece's Clinical Social Work 

License No.· 094442. 

3. A complete copy of all Clinical Social Work applications submitted by Chelsea 

May Lovece in connection with her Clinical SocialWork License No. 094442. 

5. A verification and celiification of Chelsea May Lovece's ClinicalSocial Work 
. . . 

License No; 094442. 

7. Any complaintsrelating to Chelsea May Lovece's Clinical Social WotkLicense 

No. 094442. 

1 The NYSED takes no position on the plaintiffs' motion and has advised that it awaits the so-ordered stil:>poeiia 

(NYSCEF'Doc. No. 156), 
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9. Any documents relating to any disciplinary proceedings.initiated or·perfonned 

against Chelsea, May Lovece in conrtectioh with her Clinical . Social Work License 

No. 094442. 

11. Any documents relating to any investigations against Chelsea May Lovece in 

connection with her Clinical Social Work License No. 094442. 

In support of their motion,plaintiffs contendthatLovece's LMSW and LCSWlicensure 

are relevant to their claims for social worker malpractice. They argue that even though defendant 

Lovece' s clinical social work license was issued after CM' s death, her application and the related 

requested documents are. relevant because defendant was required to complete approximately 

2,000 hours in clinical social work practice underthesupervision ofa qualified supervisor in order 

for her to receive a clinical social work license. The plaintiffs argµe that since Lovece was the 

full-time DireC,tor ofMental Health Services at EF Academy, documents regarding whether she 

c01npleted any dinic:tl social work practice hours at EF Academy are relev<'lllt. Therefore, 

according to the plaintiffs, the information sought in the subpoena was both relevant to the scope 

of her practice as a social worker at EF Academy, as well as relevant being relevant as to any 

supervision she received while practicing there. According to the plaintiffs, the information 

provided as part of her application for LCS W involves her scope of practice as a social worker at 

EF Academy and clinical hours- obtained during the school years attended by CM. Further, the 

plaintiffs argue that there is no reason to believe that any materials would infringe upon the social 

worker/client privilege. · 

In opposition, the defendants argue that they only object to requests nos. 1, 3, 5, 7, 9 and 

11. Defendants argue that tovece' s clinical license is irrelevant becausejt was issued alinost rtine 

months after CM's death and would also invade Lovece's privacy. Defendants argue that learning 

the identity of Lovece 's clinical supervisor has no probative value regarding her LMSW<services 

because. she never petfonrted · any social work services with CM under anyone's superVision at EF 

Academy. Further, even if therequeSted documents showed that she rendered supervised cliniral 

social work services to CM-which she. outright denies-· such services constituted· the lawful, 

properly supervised practice of social work. According to the defendants, Lovece submitted 

documentation to the NYSED related to her completion of requited client contract hours ofpost­

MSW supervised experience in diagnosis, psychotherapy; and assessment-based ·treatmehtplans, 

none of which \Vas performed at EF Academy. Further, any ()ounseling services that Lovece 

provided to students other than CM are confidential and have no relation to the counseling services 

provided to CM. Further; the inforn1ation actually contained in her application included only 

general information such as date ranges, location and the name of the clinical supervisor who 

oversaw the hours. Lastly, contrary to the plaintiffs' contentions, defendants argue that Lovece 

could provide unsupervised social work services such as School counseling as an LMSW, 

Lovece submitted an affirmation in opposition. According to Lovece, she periodically met 

with CM while he was a student at EFAcademy and provided school counseling services to hiin 

as a LMSW. She·was not supervised while engaging.in school counseling with CM because the 

school counseling she provided to CM was within the scope of her practice as an LMSW. At her 

3 
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deposition, she described her counseliI1g sessions with students as brief, solution-focused sessions 

with an emphasis oh improving student 'outcomes and sometimes engaging in crisis mana:ge1.nent. 

She never engaged in any clinical services with CM. As she testified at her deposition and 

reiterated in her affirmation in opposition to this motion, Lovece asserts that she never practiced 

psychotherapy with CM but only practiced school counseling services. She never discussed CM· 

with her clinical supervisor, never counted the• time she spent meeting with CM towards her· 

supervised clinical hours for her LCS W application and never provided arty information regarding 

CM to her clinical supervisor, A~ she testified at her deposition and reiterated in her affinnation 

in opposition to this motion, Lovece asse11s that her supervised clinical hours submitted in 

connection with her LCSWapplication did not relate toot concern any of the interactions that she 

had with CM. . 

In reply, the plaintiffs again contend that Lovece's LCSW application includes critical 

information about her practice at EF · Academy and the clinical services she provided at EF 

Academy prior to her application. As the full~tim.e Director of Mental Health at EF Academy1 a 

reasonable inference to draw is that Lovece fulfilled the 2,000 clinical hours required for her 

application as LCSW during her employment at EF Academy prior to 2022, which would have 

required clinical supervision. Plaintiffs point out that Lovece's affirmation is silent as to where 

she obtained the 2,000 client hours ifnot during her employmentatEF Academy. Plaintiffs assert 

that they are entitled 'to infortnation that will prove or disprove whether Lovece used her 

employment at EF Academy whil!:! CM was in attendance to perfonn clinical services to obtain 

any of the 2,000 hours required. \Vhile she testified that she only practiced school counseling 

services; whether she provided or failed to provide clinical services at EF Academy to CM is 

material and hecessarY to the plaintiffs' prosecution of tlleir social worker malpractice Claim. 

Plaintiffs argue that it is material for them to c1.scertairt the true scope of the social work services 

Lovece provided at EF Academy and to CM. 

CPLR 31Ol(a) requires "full disclosure of all matter material and necessary iri the 

prosecution or defense of art action.'' The phrase ·'material and necessary" is "to be interpreted 

liberally to require disclosure, upon request, of any facts bearing ort the controversy which will 

assist preparation for trial by sharpening the issues and reducing delay and profodty. The test is 

ohe of usefulness and reason"' (Allen v Crowell:..('oUier Publishing Co;, 21 NY2d 403 [1968]; 

. Foster v Herbert Slepoy Corp., 7 4 AD 3 d 1139 [2d Dept 201 OJ) . .AJthough the discovery provisions 

ofthe CPLR are to be liberally construed, "a patty does not have the right to uncontrolled and 

unfettered disclosure" (Merkos L 'Inyonei Chinuch, Inc. v Sharf; 59 AD3d 408 [2d.·Dept 2009}; 

Giln1an & Ciocia, Inc, v Walsh, 45 AD3d531 [2dDept 2007]). The trial court has broad discretion 

to supervise discovery and to determine whether information sought is material artd necessary in 

light of the issues in the matter (Auerbach v Klein, 30 AD3d45l [2d Dept 2006]; Feeley v Midas 

Properties, Inc., 168 AD2d 416 [2d Dept 1990]). · 

Pursuant to· CPLR 3101 ( a)( 4 ), a party may obtain discovery from a nonparty in possession 

of material and necessary evidence,so long as the nonparty is apprised of the. circumstances ot 

reasons requiring disclosure. Thus, to o!;,tain nortparty discovery, a:, party must show only that the 

nonparty discovery is "material and necessary" to the prosecution or defense of the action (see 

lvfatter of Kapon vKoch, 23 NY3d 32 [2014]); Discovery from a nonparty can be sought by use 

of a subpoena: (see Velez v Hunts Point Multi-Service Center,. Inc., 29 AD3d 104; 108 [l st Dept 
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2006]). The notice requirement of CPLR 31 Cil(a){4) 1:'obligates the subpoenaing party to: state, 

eith~r on.the face: ofthe_·subpoell.@ .or ii1 a notice accQmpanying it~ "the circumstances or reasoris 

such disclosure is soughtor required.'· The subpoenaing party must include that irtformatioi1 in the 

notice in the-"first i11stance'' (Kapon v Ko(:h, 23 NY3d at 39;-see DiBilOrtO v Abbey,. LLC;. 163 AD3d 

524 [2d Dept 2018}; Bianchi v Gctlster ~Management Cmp., 131 A.D3ci 558, 559 [2o Oept2015]). 

After coh1plianc~- with CPLR 310"i{a)(4)'s notice requirement is established, disclosure from a 

UOI_lparty requires -no _more than: a showing that the request(;d information is relevant to the 

prosecution or defense of the action Uee jfatter o/Kap~n v Koch 23 ·NY3d at 38; see also 

DiBuono v Abbey, LLG; 163 AD3d,at 535.;.Ferolitoy Arizqna Beverages- USA, LLC,.119 AD3d 

642, 643 [2d Dept2014LJacobs v Johnston, 97 AD3d 538, 538-,.539 [2d Dept 2012]). 

In relevant part, _pursuant to CPLR '23d7 a subpoena duces tecum, to be served upon .a 

departrrient at bureau of the· state requiting· the production of any books, papers 'or other· things, 

shall be issued by a justice of the suprem1:: court in the district in. which the book, paper or other 

thing is.located or by a.judge of"the court in which an acfion for whkhit is :required is triable. 

Such subpoena must be -served upon such department ·or blll'eau ap.d the adverse party at least 24 

hours before the time fixed for tqe productiotl ofsuch records. No personal appearance to certify 

such item or iiems -shall be required of such deparbrtet1t.or bureau _unless the. ·court _orders othetwjs_e. 
(CPLR:2307).. . 

While the viability of a cause ofactiort sounding in. tortfor social worker malpractice here 

is not before the co.urt ahhis time, as has been stated by .·the federal courts, ••the tort of '·social work 

malpractice' ·exists· in a skeletal formli.rtder New York. law'; (Rt.chards V. City_ of New. Yo,•k7 433. F 

Supp 2d 404,430 tSDNY 2006]; see a(so Vail v G;tyofNew York; 2020 WL 12763 [SONY 2020]; 

Tjilena M v Hea;•ishare Childrens-Servs, 390 F Supp 2d 296, 3H5-3-J7 [SDNY 2005]; Dunn v 

Catholi.c Home .Bureau; 142 Mis<::2d_ 316 [NY County, Sup Ct, 1989]}. The Legislatute has 

provided standards fodi.i;erising qµa].ified individuals as-"'certified:social worke;rs"·(Education Law 

§7704), andthe provisionforall professforts contained in Article_130 apply to Article 154-Social 

Work (Education Law ·§7700). · Under Article 130, practicing one-1s profession fraudulently, 

incomp~tently ot negligently constitutes professional misconduct (Education Law §6509[2] ). A 

licensed master social workers may not make m render diagnoses or prognoses, foimtilate · or 

d~velop (n~atyµe.11.t plans;. interpret tests and measures of psychosocial functioning_ or provide 

psychotherapy unle_ss they are doing so under the supervision of a psychiatrist, psychologist or 

lic~rtsed "Clinical social worker {see Education Law §770I(J)(d);_ 8 NY.CAA §74;6).· More 

particularly, Education L,iw § 7701 (1 )(A) provides that "[ t ]he ptacti ce of licensed master social 

work shall mean the professional application of s(>"cial. work theory, principles, arid the rp.ethod$ to 

prevent, assess~ evaluate, formulate and im.plement _ a plan. of action based on client ne.eds and 

s~rengths,_ and intervene to .address -mental, social, emot1onal, behavioral, d~velopmentaJ, and. 

addicfrve disorders, conditions_ and disabilities~ and of the psychosocial aspects of illness and injury 

experienced.by individuals, couples, famiiies·, groups,-c-ornmunhies; organizations; and society.oi 

Further, the "practice of license.cl master· social work is sµbs_umed into the praqti_ce of licensed 

clinical social work"· (see Educ~tion Law ·§7701 [21 [a]). The scope .o"rptadice of licensed clinical 

-.socil~lwork includes "the diagn:osis::ofmental, ·emotional,_ behavioral,. addi.ctiye and developm~ntal 

disorders and disabilities and of the psychosocial aspects of illness, injury, disahHity and 
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impailment Undertaken within a psychosocial fourtework" (Education Law §7701[2] [b ]). In order 

to qualify for a license as·· a licensed· clinical social ·worker,. an applicant. must fulfill specific: 

requirements, including "l1aveat1east three years full-time supervised post-graduate clinical social 

work experience in diagnosis; psychotherapy, and assessment'."based treatment plans, or its part­

time equivalent, obtained over a continuous period not to exceed six years, under the supervision, 

satisfactory to the department, of a psychiatrist, a licensed psycho lo gist, ora licensed clinical social 

worker in a facility setting or other supervised settings approved bythe department'' {Education 

Law §7704[2][c]). Further, "the fuH-tin1e experience shall consist of not less than 2;000 client 

contact hours over a continuous peri.od of at least 36 months and not to exceed six years" (8 

NYCRR§74.3[a]). Therefore, there exists a clear statutory framework within which to address 

·whether BF Academy and Lovece departed from the Standard of conduct of the profession. 

Here, applying the Kapon reasoning fo the facts in the present case; this Court finds that 

the plaintiffs have demonstrated that the docume1its relatedtoLovece'sLCSWlicenseare material 

and necessary to their prosecution of this action, and moreparticuJarly their claim for socia1 worker 

malpractice. Since CM was under the care ofLovece well within the 36-month period prior to her 

subrnission of her LCSW (November 2020 through his death in February 2022), her LCSW file 

will disclose whether clinical social work services were being provided atEF Academy by Lovece 

during that time and whether she was supervised by other personnel. The docume11tsrequested are 

relevant to understand the scope of the nature of the clinical services and care: and treatment, if 

any, defendant Lovece might have prnvided to CM specifically and EF Academy students in 
general. FU:rther,Lovece;s curriculumvitae as exchanged during discovery, indicates that between 

August 2016 (when she received.her license in master social work) and November 2022 (when 

she received bet licetise in clinical social work), the only opportunity that she would have had to 

obtain the statutorily required 2,000 hours in clinical social work experience to apply forthe LC SW 

license would have been while employed at EF Academy, while treating CM (NYSCEF Doc. No. 

160). The LCSW application file ,vill contain information regarding the scope, nature, location 

and timing of the social work Services she provided in the years prior to her application while 

eniployed atEF Academy. As demonstrated by the Form 4B Certificationrequired as part of the 

application, Lovece would have to certify that she completed 2,000 hours of "post~MSW 

supervised experience in. diagnosis, psychotherapy and assessment-based treatment" (NYSCEF 

Doc. No .. 167). Plaintiffs correctly point out thatLovece's affirmation is silent as to where she 

obtained the Statutorily required 2,000 client hours. Since CM was under her care in the years 

leading up to herLCSW application (Noverribet 2020 through February 2022), Lovece's LCSW 

file will disclose whether clinical social work services were being provided by her at EF AcadenlY 

during the relevant time, This is especially the case where Lovece' s deposition testimony · would 

appear to be inconsistent as to her services at EF Academy during the relevant period. While 

Lovece testified that she ot1ly practiced unsupervised school counseling and only counseled CM 

or any other students at EF Academy within the scope of her license as a LMSW, her application 

may indicate otherwise and therefore is relevant to the social worker malpractice claims asserted 

by plaintiffs. Accordingly, the plaintiffs motion inustbe granted . 

. All other arguments raised, arid evidence submitted have been considered by this Court. 

notwithstanding the specific absence of reference thereto. 
Accordingly, it is hereby 

............ ·--· ··-·-- ---·-· ·-----·---··-··-·-·-·--·-------·----[* 6]
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ORDERED that plaintiffs' motion is granted, and this court shall so ·order the proposed 

subpoena herewith; and itis further 

ORDERED that-plaintiffs shall serve a copy of this decision and order, with notice of entry 

and so-ordered subpoena, upon the New York State Department of Education, Office of the 

Professions, Departnientof PtofessionalLicerising Services, within five days of entry; and it is 

further 

ORDERED that plaintiffs shall serve a copy of this .. decision and order, with notice of 

entry, upon the defendants within five days of entry; an4 it is further 

ORDERED that proof of service of this decision and order with notice of entry shall be 
filed \vith the cburt within three (3) days after service has beeri completed;and it is further 

ORDERED that all parties shall appear for a Compliance Conference on 

at2:00 PM. 

The foregoing constitutes the decision and order of this Court 

Dated: White Plains, New York 
,.2024 

ci??~ 
HQN. LEWIS J. LUBELL 

JUSTICEOF THE SUPREME COURT 

1 
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