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To commence the statutory time period 
for appeals as ofright (CPLR 5513 [a]),. 
you are advised to serve a copy of this 
order, with notice of entry, on all partil)s. 

SUPREME COURT OF THE STA TEO}" NEW YORK 
COUNTY OF DUTCHESS 

JOSEPH DENES, 

-against­

TWEET. DO, M.D., 

Plaintiff, 

Defendant. 

MCLOUGHLIN) J.; Acting Supre1rte Court Justice 

DECISION & ORDER 

frldex No.: 2022-50309 

.Motipn Seq. No.: 2 

The Court i'ead and consideted the following papers in determining the motitm of defendant 

for summary judgment dismissing the Complaint: 

NYSCEFDockei Numbers: 35-58 

FACTUAL BACKGROUND 

Plaintiff cdmmenced this action against defenda11.t, an orthopedic surgedn, by filing a 

Summons and Compfairtt on January 31, 2022. Plaintiffalleges that defendant forcibly manipulated 

his .Jeft arm dw-ing an independent medical examination (hcteinaftci" "IME"). As a res Lilt, plaintiff 

claims to have suffered pain and injuries to the left arni and shoulder, including a new tear of the 

biceps tendcni and a full~thickness tear at the repair site bf a previous rotatoi' ctJff revision surgery 

perfonn~d on Juqe 4, 2021. The Complaint asserts two. causes of action: . negligence and. battery . 

. FbilO\ving joinder ofissue, defendant now moves for sLimmaryjudgment.di~ri1issing the Cdmplairi.t. 

In support o fthe motion; def end ant submits, inter alia, copies .of the pleadings; plain ti ff s bill 

of particulars, depo.sitio11 transcripts from both parti~s; plaintiff's medical records, defendant's 1ME 

report, and an expert affitma:tion. 
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At his deposition, plaintiff testified that he sustained a \.vork-related injury on November 1, 

2014,, when fencing boards strnck his left arm, severing a muscle tendon and tearing his rotator cuff. 

He filed a workers' compensation claim in connection with these injuries and underwe11ta surgery on 

his left shoulder in April 2015, followed by a second surgery in.lune 2021. On September 21, 2021,, 

he attended the IME conducted by defendan:t ori behalf of the workers'·con1pensationtarrierregarding 

his 2014 injury. Plaintiff noted that he had undergone other IMEs between his June202 l surgery and 

the IME with defendant. 

Plaintiff testified that defondanlanived late for the IME and began the JME by examii1ing his 

right arm for lO to 15 minutes. Plaintiff informed defendant that his right arm was not injured and 

that his injuries and pai11 were in his left a11n, where he had undergone surgeries, Regarding 

defendant's examination of his right arm, plaintiff described her movements as "normal" and similar 

to prior IMEs, noting that the movements were neither abrupt i10r painful (see Pltf Dep Tr, NYSCEF 

Doc, No.AO, at 86). 

When defendant began exa1I1ining plaintiffs left arm, plaintiff was seated onan exam table 

and defendant started by placing her hai1ds on his fingers and palm. Plaintiff testified that defendant 

touched his left hand in a nianrter different from how she had touched his right hand. Defenda:nt then 

extended plaintiffs left arm out in front of hitn and '"ripped it up" behind his head ·'very fast" (id at 

92). As his arm was lifted past his ear, plaintiff heard a popping sound. When the sound occutred, 

he noticed that defendant's eyes "kind of lit up a little bit,'' and he asked her, "what are you doing?'' 

(id.). He bn:mght his arm back dov.rn and irnmediately felt "excruciatii1g pain'~ (id. at 93). Defo11dant 

did not respond but instead proceeded to check his arm again. Before she qmtinued~ pl::J.jntiff told 

·defendant· that .he had undergone a surgery on hisleft arm :abqurthreemoriths ear lier. He pqt his fo:i:ger 

on .her face mask mid \Yarned, "if you 111:ess this up, we got problems" (id. at 92-93}. Nevertheless, 

. .she: tocik his atm again arid moved i t·behfod his head ':teal last'; (id. at· 9 3). Thi:s movement caused 
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hisann to "pop[] again loud" (id. at 94). Plaintiff described the sensation as being the sal':ne type of 

feeling, with the same sound and in the same location as the first pop. Plaintiff testified that,_ after the 

second pop, defendant sti11 did not say anything and continued to manipulate his arm. She brought 

his arm back frorh behind his head atid, withoutstopping; ;;spui1 it around behind" his back (id at 99). 

At that point, he heard another pdpjust as loud as the first and second, in the same location and \Vith 

the same sensatioµ. Plaintiff said, "we're all done hete" (id. at 93). He got up and walked outof the 

examination room. Plaintiff described the pain as ''excntciating'' and testified that he was "furious" 

(id. at 95). 

Upon returning h61ne from the IME, plaintiff used an ice pack to alleviate the pain and 

discomfort irt his left arm a11d coi1tactcd Dr. Victor Khabie; the orthopedic surgeon who had 

performed his prior shoulder surgeries. Plaintiff testified that he told Dr. Kha.hie exactly 'i.vhat had 

happened during the IME and requested an 1'v1RI. Accordirtgto plaintiff, Dr. Khabie responded with 

shock, saying) ''are you kidding mer (id at I O l). Plain tiff had an MRI about a week aher the IME 

and foJiowed up with Dr. Khabie two weeks later. Duringthe. interim, he experienced ongoing pain, 

diminished strength, and ah inability to move his left arin independently. At his follow-up 

appointment with Dr. Kha.hie, plaintiff vJas informed that the Jutte 2021 surgical repair had been 

damaged, necessitatitrg a revisionsurgery. Plaintiff testifred that, at the time Of the IME, he wejghed 

approximatr-:ly 245 pounds and stood 5feet, 7 inches tall. 

Defendant testified to the followi11g at her deposition: She performed an examination of 

plaintiff oh September 21, 2021, 3lld prepared a report afterward which summarized his medical 

history; the examination, and her ti11dings. Defe11daJ1t did.not have. a.clear~ independent recollection 

of the IME. bey011d what was documented in her report and did not "recall c).nything outstanding· about 

[plah1tiffsJexam ot his ,;,•isit" (see DefDep i:'r, '.NYSCEF Doc. No. 41 at 76). Defendant did.not 

reril.eniber plaintiff ptttting a. finger in her face .or yelling at her, adding that if such incident had 
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occurred, she would have remembered it. She did not tecall plaintiff vocalizing coi11piai11ts, 

expressing anger or frustration, raising his voice, or making any type of threatening lm1guage, such 

as warti.ihg her there would be ptoblems if he V-.-'as hurt; She emphasized that she was particularly 

sensitive to issues related to medical malpractice and \\,'ould have temembeted ifsuc:h incidents had 

occurred. Defendant revie,vcd plaintiffs medical rec:Oi"ds before conducting the HvlE and was fully 

aware that plaintiffhad undergone a left shoulder surgery approxinrntely 14 ,veeks earlier. includirig 

the natute of the surgery. 

Defendant admitted to beins late for the IME and testified that she never performed passive 

range-of-motion testing on plaintiff and that she listened to plaintiffs subjective complaints before 

proceeding with the IME. Defendant explained that she performed ni.nge~of-motiort testing 011 

plaintiff's right arm as a comparison and to demonstrate what he could expect on his injured side. 

Regarding the examination of plaintiff's left ar111, defendant testified that the only te~ting she 

perfo1med that involved applying pressure was the apprehension test, which she testified .she 

conducted gently and within plaintiffs tolerable range. She emphasized the importance of being 

gentle, particularly with a patient \vho had undergone a totator cuff tear surgery just weeks earlier. 

She denied ever forcefully lifting plaintiffs left arm fron1 a testing positio11; raising it above his head, 

or pushing it back in a suddei1 or abrupt mannei"-statirtg that such an action would not be proper. 

She denied ever grabbing plaintiffs hand, jetking it up above his head, or pushing it back to cause a 

pop. She-also det1ied ever tepeating themotion behind his head,c,ausing a second pop or forcing hi:s 

ann behind his back. She. testified that such ('l.ctions were not part of her standard exa,ninatioh 

practices and would never occ:urduring an iME, Defendant further noted that her height was 5 feet;_ 

2 inches~ and her weight was about 1 0 b pounds at the. ti me of the IME, 

Defendant subni.itted an expert affitmatioi1 from Dr. Ronald Mann (hereinafter ":rvfo!Ul' '), who 

stated that, based on his revie.;,.v of the te1eva:nt medkal and radiological records, the depo~i,tion 
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testimony in this case, his familiarity ,vith the applicable standard of care in 2021, his training and 

extensive experience in orthopedic surgery, a,nd his ongoing study of medical practice, it is his 

opinion, \Vithin a reasonable degree of medical certainty, that defendant did not deviate from good . . 

and accepted medical practices during the IME and that defendant's actions did not proximately cause 

plaintifr s alleged injuries (see NYSCEF DocketNo. 48). 

Defendantcontends·that she is entitledto•surn1naryjudgment dismissing the cause of action 

alleging negligence, asserting that the c.laim should be properly evaluated as one for medical 

malpractice. Defendant argµes that Mann's e.xpcrt affirmation establishes that the care provided to 

plaintifffully adhered to good and accepted medical practices. Fmthennore. defendant contends that 

she· is entitled to summary judgment dismissing the cause of action alleging battery. Defendant argues 

that there is no evide11ce to suggest that she intentionally caused injury toplaintiffoi'acted maliciot1sly 

ina manner that would satisfy the elen1ents of a battery claim. Deferidant argues that, at a minimum, 

she must be granted partial summaryjudgment forthose allegations thatplaintifffails to adequately 

oppose or address. 

In opposition, plaintiffsubmits, inter alia, an expert affidavit e,nci his own affidavit. Plaintiff 

agrees that his negligence claim should be properly evaluated as a claim for medical malpractice. 

However, plaintiff contends that defendant's expert affinnation relies solely on defendant's 

deposition testimoriy and fails to address his deposition testimony:; which he argues describes an 

account of a vicious battery committed by an impatient and. angry doctor. Plaintiff argues that these 

two conflicting nan-ati ve s cannot be resolved as a 11i.atter oflaw and 1i.rnst instead be determined b); a 

factfinder. Consequently, plaintiff asserts that defendant hus not established a prim.a ta.de case for 

dismissing the medical mal practi 9e cl aim. Plaiµtiff cOntends that defendanfhas al so failed to establish 

her primafacie entltl!::ment to summaryjµdgment dismissing th~hatteI)' cause of action .. 
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In reply, defendant argues, a1rtong other things, that the cause of action for battery must be 

dismissed because the record unequivocally demonstrates that defendant lacked the requisite inte11t 

to commit an intentional tort. Defendant frnther argues that plaintiffs expert rep01t and affidavit arc 

insuffiCient to overcome her prima facie showi11g of entitlement to sunimaryjudgment dismissing the 

medical malpractice claim, 

DISCUSSION 

It is well settled that "[t]he proponent of a summary j udgrnent motion must make a prima facie 

showing of entitlement to judgment as a matter of law, tendering sufficient evidencG to eliminate any 

1rta.terial issues of fact from the case'' (JVinegrad v New York Univ, Med Ctr., 64 NY2d 851, 853 

[1985]; see Zuckerman v CilyofNeH' York;. 49 NY2d 557,562 [l98D]). ·'Failure to make such prima 

facie showing requires a denial of the i11otion, regatdless of the. sufficiency of the opposing papers" 

(Alvarez v Prospect Hosp,, 68 NY2d 320, 3 24 [l 986]; see H1hwgrad v New Yo,·k Univ; Med Ctr., 64 

NY2d at 853). Once such a showing has been made,. "the burden shiHs to the party opposing the. 

motion for summary judgment to produce· evidenti ai:y proof in admissible form sufftcien t to cstab li sh 

the existence of matetial issues of fact which req ui 1'e · a trial ofthe action'' (Alvarez v Prwpe ct Ho,1p. , 

68 NY2d at 324; see Zuckerman v City qf Ne1i• Yoi'k1 49 NY2d at 562), "Summary judgment is a 

drastic re,rtedy that deptives a litigant of hit or her day in court, and it should only be employed when 

there is no doubt as fo the absence oftriable is•sues'' (IO Bethpage Rd. LLC v I I./. WoodbwJ' Realty, 

LLC, 178 AD3d 751, 754 [2d Dept 20.19] [internal quotatib1i marks omitted]; see Aiu/re v Pomeroy, 

35 NY2d J61, 364 [197 4]; 01-hms v City of New York, 183 ADJ d 903, 906 [2d Dept 2020}), "The 

function of a court on a motion for stimmary judgment is not to tesolve isslies of fact or determine 

matters of ere di bi! i ty, but merely to determine whether such i sslies .exist" (Owens v C Uy of liew York, 

183 AD3d at 906; see Castlepoinl Ins. Co. v CommandSec. C017J., 144 AD3d 731, 733 [2d Dept 

2016J; Gitlinv Chirinkin, 98 AD3d 5 61, 561 [:2dDept 2012]). ''Thus, amotion for summary judgment 
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should not be granted vvhere the facts are in dispute, where conflicting infotences niay be dra,vn from 

the evidence, or where there are issues ofcredibility'' (Khutoryanskaya v Laser & Microsurge,y, P. C.. 

222 AD3d 63J, 635 [2d Dept 2023]; see Lee v SouthNassauComnillnit ies Hosp .. 231 AD3 d 807. 809 

[2d Dept 2024 ]). 

Both parties Correctly acknowledge that Plaintiffs cause of action for negligence should be 

tteated as a claim for medical malpractice (see B azakos v Lewis, 12 NY3 d 6 31, 63 4 [2 00 91). ''The 

essential elements of medical malpractice are (L) a deviation or departure from accepted medical 

practice, and(2) evidencethat such departure was aproximatecause·ofinjury'; (Ciceron 11 Gulmatico, 

220AD3d732, 734 [2d Dept 2023]; see Ne111na1111 v Silvei'steh1.227 AD3d 914. 916 [2d Dept2024]). 

''Thus, a defendant indvinrs for summmyj udgment must make a priina facie showing either that there 

was no departure from accepted· medical practice. or that any departure ¼ras not a proximate cause of 

the patient's injuries" (A1iller-Albert v EmblemHeal!h, 231 ADJd 1147, 1148 [2d Dept 2024]; .~ee 

Neumann v Silverstein, 227 AD3d at 916). "To i11eet that burden_, a deferid_ant imist submit in 

admissible form factual proof, generally consisting of affidavits, deposition testimony and medical 

records, to rebut the claim ofrnalptactice" (A1iller-Albert v EmblemHealth, 231 AD3d. at I 148; accord 

Glct;t\·1nai1 v Carem01111t A-fed., P. C., 226AD3d 878, 879 [2d Dept 2024]; see Carroll v /'liagara Falls 

Mem. Med. Ctr.i 218 AD3d 1373, 1374 [4th Dept 2023]). 

Here, defendant has failed to establish, priim:i. fa.cie, her entitlenient to summary judgmelil 

dismissing the cause of action alleging medical inalptactice. TO meet her prima facie burden of 

demonstratingthe absenc:.e ofai1y deviation frmn good and accepted medical practice arid that plairi.tiff 

v,,1as not it1jureq thereby1 defendant relies upon the expert af:finnation of Mann. However; Mann's 

affinnati on is inadmissible and carmot be considere.d by this. Court because it fails to comply with the 

requireinents of CPLR 2 1 06, as amended e-ffectjve January 1, 2024. CPLR 21 06: as amende<i eff ccti ve 

January 1, 2024, allows a person to .submit a statement that is subscribed and affinned as true under 
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the penalties of pe1:jmy in lieu of an affidavit, but tequires that such affinnati011 "shall be in 

substantially the following form: I affirm this _ day of_., . __ , under the penalties of pe1jury 

under the laws of New York; \Vhich may include a fine or imprisonment, that the foregoing is true, 

and I understand that this document may be filed in an action or proceeding in a court oflaw." Since 

the amended statute uses the word ;'shall," the inclusion of the required language or language 

sttbstantially siri1ilar thereto in an affirrifation is mandatory (see Diego Beekmaii 1\1ut. Hous, A~·sn 

Haus. Dev. FundC0111. v Hamn10nd, 81 Misc 3d 1244[A], 2024 NY Slip Qp 50144[U] [Civ Ct, City 

of NY 2024 ]). The purpose of the amendment to CPLR2 I 06 was to reduce the burden of seeking a 

notary public to obtain a sworn affidavit, not to lessen the impmi and seriousness Df the statements 

made and the consequences ofmaking false statements (see Zhou v Central Radiology PC, 84 Misc 

3d 410,419 [Sup Ct, Queens County 2024]). 

Mann's affiI'mation does not include the requited or substantially sirnilar language as 

mm1datedby CPLR2106, renderirigit inadmissible,and de,,oid ofprobative value (see Zho11,·Cenlral 

Radiology PC, .84 Misc 3d at 419; R,F. v L.K.,82 f\/lisc 3d 122lfA], 2024 NY Slip 50358[UJ [Sup Ct, 

Westchester County 2024]; see also Great Lakes I11s. SE v American S.S. Owners Mut. Prolection & 

Indent Assn: inc., 228 AD3d 429, 429 [1st Dept 2024} [the faihtre to incorporate languagerequired 

by former CPLR 2106 (b) in an .amrmation tendered the affirmation inadmissible]; Vista Surgical 
. . 

Supplie;~, inc. vTtctveleis Ins. Co:, SD AD3d 778, 778 [2d Dept 2008] [holding that the peer review 

reports that failed to comply with former CPLR 2J 06 did riot constitute competent evidence to defeat 

the plaintiffs motion fot · summary judgment]), Although p la inti ff did not dppose def ei1d ant's.motion 

mJ this ground, it is necessary for this Court to address.this issue suet sponte to preserve the integriW 

of Nyw York's law~ and ensure com,pliance by all parties involved. (see Zh.ou '!.· Cenfri.1! Rc,diolo(i!/y 

PC1 84 Misc 3d at419). 
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In any event, even if this Court were to consider Mann's affirmation,it would find that the 

affirmation is insufficient to demonstrate that defendant did not deviate from good and accepted 

medical practice or that any such deviation ,vas not a proximate cause of plaintiff's injuries. Mann 

acknowledged in his affirmation that the IME involved manipulation ofplaintiff's left arm and the 

application :ofpresstfre, noting that it is not unusual for such examin:ationsto elicit discomfort from 

examinees. However, he relied on defendant's deposition testimony. cteditihg ])er statement that she 

conducted the ex_amination gently and did not manipulate plaintiffs left arm beyond his comfort level. 

Mann dismissed plaintiff's conflicting deposition testimony in a conclusory manner, stating that 

plaintiffs claim of excessive force during the IME was without medt to a reasonable degree. of 

medical certainty aii.d that thete was no evidence that defendant used excessive force at any tinte. 

Contraiy to. Mann's co11ch.tsion, the disctepancy in weight and height bet'i-veei1 plaintiff and 

defendant does notrender plaintiff's deposition testintony regarding forcible manipulation ofhis left 

an11 implausible. The examination :involved defendant manipi:.ilating only plain.tiffs left arm while 

plaintiff was in a se,;1.ted position, making the relative total weight and height of the individuals 

irtele'Vant or, at least, not detenrtinative regarding the plausibility of plaintiff's account. Moreover. 

Mann failed to demonstrate that plaintiffs deposition testimony descl'ibing defendant's inanipulation 

of his left a:nn was not credible as a matter of law, as the testiitiony is not "manifestly untrue. 

physically impossible, contrary to ex.petiente, or self~contradictory" (Zapata v Buitriago, 107 AI)3d 

977, 979 [2d Dept 2013]). 

Regarding cau,sati011, Mwm opined that no act or on1ission by defendant proximately caused 

plaintiff's il\juries .. Mann cited plaintiffs preexisting degenerative condition. in his lcfi shbulder ari.d 

asserted t11at the medical records .sho"ved a gradual worsening of pain ayer .several weeks after the 

1MB, which he claimed was incons1stenf with an. acute injury c~ui,sed by the IME. Ho\-vever1 the 

existence of a degenel'ative condition, •alo.ne, does not pre.elude the possibility that an acute i11juty 
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contributed to or exacerbated plaintiffs condition. Mann !s conclusion regarding plaintiff's gl'adual 

pain worsening was improperly based solely on t\vo records: a physical therapy noteindicating pain 

at 6 out of 10 on the day of the IME and another session note from October 7, 2021, repo1ting pain at 

8 out of 10. Moreover, Mann did not provide ah opinion as to whether the alleged fon:::ible 

manipulation could be a proximate causcofplaintiffs injuries. 

Because Mann's affirmation relied upon the disputed fact that defendant did not forcibly 

manipulateplaintiff s arm) it is insufficient to establish, prima facie, that def~ndant did not deviate 

from accepted medical practice or that such a deviation was not a proximate cause of plaintiffs 

injuties (see Coi"ujo 1; Capt1to, 224 AD3d 729,731 [2d Dept 2024]; Hiegelv Ora11ge Regivnatlvfed 

Ctt.;.219AD3d 910,913 .[2d Dept 2023]; Reiss i' Sayegh, 123 AD3d 787,789 [2dDept 2014]; Faicco 

v Golub, 91 AD3d8 l 7; 818 [2d Dept2012]}. Given the deficiencies in.the expert affirmation and the 

inclusion ofplaintiff s deposition testimoriy in defendant's submissions, defendant failed to establish, 

pl'im:a facie, that no triable issues offactexistregarding the medical malpractice cause of action (see 

1Hartinez v Ota,ige Regional Med Ctr,, 203 AD3d 910, 913 [2d Dept 2022]: D.vckes v Stabile, 153 

AD3d 783, 785 [2d Dept 2017]). The conflicting deposition testimony of plaintiff and defendant 

regarding whethel the forcible manipulation occLUted raised factual and ctedibility issues that must 

be resolved bythefactfinder(seeLdi•i ,, NYU Hosps. Cti'., 133 AD3d 830,832 [2d Dept 2015J: Zapata 

v Buitriago, l 07 AD3dat 979). 

Because defendant failed to make a prima facie showing, the branch of her motioi1 Seeking 

sununary judgment cUsrnissing the caµse of actio11 .alleging rnedical malpractice1. is denied~ regardless 

of the. sufficiency of plaintiff's opposition papers .(;1·ee JVinegrad v New .Yolk Unil;, Afed. Ct,·., 64 

NY2d at 853; }Valker v Jamaica Hosp. Afed. Ctr., 208 AD3ci 714, 717 [2d Dept 2022]; Afariinez v 

Orange Regional Af ed. Ctr. 1 20 3 AD 3 d at 913). . 
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With respect to the cause of action alleging battery, defendant's submissions, whith include 

plaintiffs depositiontranscript, failed to eliminate rnaterial issues of fact as to whether defendant's 

manipµlation of plaintiffs arm conshtuted a "bodily contact, made with intent, and offensive in 

nature" {Cerilli v Kezis, 16 AD3d 363, 364 [2d Dept 2005]; seePreciado v R[lvins1 190 AD3d 991. 

993 [2d Dept 2021 ]). Contrary to defendant's atgument, the requisite intent is the ''intent to cause a 
. . 

bodily contact that a rea.sbiuib1e person v,··ould find offensive," rather than an intent to caiise har1n t1r 

injuries (Cerilli v Kezis; 16 AD3d at 364; see Young v Sethi, 188 AD3d 1339, 1342~ 1341 [3rd Dept 

2020]; Messina v Alan 1\Jatarasso, MD .. F.A.C.S, P.C, 284 AD2d 32, 35 [1st Dept 2001]). As 

defendant failed to make a prima facie showing. the branch of her motion seeking srnnmary judgment 

disrnissing the battery cause of action is also dehied, regardless of the sufficiency ofplaintiffs 

opposition (see Winegrad v New Yo;·k Univ. 1\1ed. Ctr .. 64 NY2d at 853). 

Based upon the foregoing, it is 

ORDERED that defendant's motion for sun1maty judgrilent dismissing the Complaint is 

denied; and it is further 

ORDERED that counsel for the parties shall appear fot a settlerricnt·con-fetencein thismatte:r 

on January 14, 2025, at 9:15 a:tn. 

The foregoing constitutes the Decision and Order of the Court. 

Dated: December 16, 2024 
Poughkeepsie, New York 

To.: Counsel -of record via NYSCr:F 

11 

'' "'"'"''"'"""" ...... _,_,,,,,.,,_, __ _, _ _,_,,,, ________ _ [* 11]


