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SHORT FORM OII.DER

NEW YORK SUPREME COURT. QUEENS COUNTY

Present: Ilonorable Joseph J. Esposito PART I7
Justice

X
ABAD SUAZO

Index No.: 10170212020
Plaintifl

Motion Date: 11/ 1512023
- agarnst -

5I1 WEST 25Ih STREET, LLC,
Mot. Seq. No. 1 AND 2

Defendant.
x

5I1 WEST 25'h STREET, LLC,

1'hird-Party Plaintiff,

- against -

COOL BREEZE AIR CONDTIIONING, INC.,

Third-Party Defendant
X

The following numbered papers read on a motion by third-party dcfendant,
Cool Breeze Air Conditioning Inc., for an Ordcr pursuant to CPLR 3212, granting
the third-party defendant, Cool Breeze Air Conditioning, Inc., a summary judgment
dismissing the plaintiff s Complaint and for such other and further relief as this
Court deems just and proper.

Pa ers Numbcred

Noticc of Motion - Affidavits Exhibit
Affirmations in Opposition - Exhibits.......
Reply Alfirmation.. ........

EF. 40-53
EF 80-83
EF 84-85
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Thc following numbered papcrs read on a motion by defendant/third-party
plaintiff, 51 1 West, for an Order granting summary judgment dismissing plaintifls
complaint in its entirety as against defendant including plaintifls Labor Law Claims
and common-law negligcnce claim and granting dcfendant/third-party plaintifls
claims for indcmnification as against third-party defendant including awarding
moving dcfendant complctc rcimbursement of all attomeys' fccs and costs

associated with dcfendant against plaintiffs claim and for such other and furthcr
relief as this Court deems just and proper. Thc following numbered papcrs rcad on
this cross-motion by third-party defendant, for an Ordcr granting thc third-party
defendant a summary judgmcnt dismissing the dcfendant/third-party plaintifls
claims for indemnification and for such other and further relief that this Court may
dcem just and proper. The following numbered papcrs rcad on this cross-motion by
plaintiff for an Order granting summary judgmcnt on liability under Labor Law 240
and for such other and further rclief as the Court deems proper and just.

Papcrs Numbcrcd

Notice of Motion - Affidavits - Exhibit
Notice of Cross-Motion Affirmations in Opposition
Notice of Cross-Motion Affirmations in Opposition
AffirmationsinOpposition Exhibits
AffirmationsinOpposition Exhibits

EF 54-57
EF 58-72

EF t5-79
EF 86
EF 80-83

Reply Affirmation
Reply Alfirmation

EF 87-88
EF 89

At thc outset, the Court notes that thc attorneys in thc instant mattcr arc
directed to ensure proper filing of their papers undcr the correct sequencc numbcrs
moving forward.

The gravamen of this lawsuit arises from pcrsonal injurics allegedly sustaincd
by plaintiff on January 9, 2019, whilc working at the prcmises owned by
defcndant/third-party plaintiff, 51 1 wcst, locatcd at 5 1 1 wcst 25th Strcet. plaintiff s

le ft hand was allegedly caught bcneath an air conditioning unit whilc hc was
installing the subject unit during the course of his cmploymcnt with third-party
defendant, Cool Breeze Air Conditioning Inc. ("Cool Brcczc").

Whether or not the third-party defendant is to have any liability at all depcnds
upon whether thc plaintiff rccovers anything from the dcfendant, the third-party
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plaintiff. As such, the Court will first consider defcndant 511 Wcst and plaintifls
motion for summary judgment.

At the outset, the Court notcs that plaintiff does not opposc thc 511 West's
motion for summary judgment as to Labor Law 241(6) and common law negligence
claims. Accordingly, the Court will procced with considcring only thc arguments
made in support of Labor Law 240.

Labor Law 240 is a codification of thc commonJaw duty of landowncrs and
general contractors to provide workers with a rcasonably safe place to work (Seem
y Premier Cmap Co' LLC, 200 AD3d 921 [2d Dept 2021)).It "was designed to
prevent thosc types of accidents in which the scaffold, hoist, stay, ladder or othcr
protective devicc proved inadequatc to shield the injured worker from harm directly
flowing from thc application ofthe force ofgravity to an object or person" (Ross v
Curtis-Palmer Hydro-Elec. Co.,8l NY2d 494 [1993]). To establish liability under
Labor Law 240(1), there must be a violation of the statute, and thc violation must be
a proximate cause of the plaintifls rnjtxy (Cioffi v Target Corp., 188 AD3d 788 [2d
Dept 20201). "Whether a plaintiff is entitlcd to recovery under Labor Law 240(l)
rcquires a determination of whether the injury sustained is the type of e lcvation-
related hazard to which the statutc applies" (Wilinski v 334 E 92nd Hous Dey Fund
Corp., 18 NY3d I [2011]). "A defcndant's failurc to providc workcrs with adcquate
protection from reasonably prevcntable, gravity-rclated accidents will rcsult in
liability under Labor Law 240(1)" (lfl."Labor Law 240(1)'s contcmplatcd hazards
are those related to the effects of gravity wherc protective deviccs are called for
cither bccause of a difference between the elevation level of the rcquired work and
a lower level or a difference between the elcvation levcl wherc the worker is
positioned, and the higher level ofthe materials or load being hoisted or sccured"
(rd).

The Court finds that the plaintiffis not precluded from recovcry undcr Labor
Law 240(1). Thc elevation differential could not be vicwed as de minimis,
particularly givcn the weight of thc object and the amount of force it was capable of
generating, even over the course of a relatively short desccnt. Thus, the plaintiff
suffered harm that flowed directly liom thc application ofthc force ofgravity to the
air conditioning unit. However, though the risk here arosc from a physically
significant elevation differential, it remains to be secn whether plaintiff s injury was
the direct consequcnce of defendants' failure to provide adcquate protection against
that risk. Plaintiff asserts, but does not demonstratc, that protectivc devices such as

a hoist or ropes could have been used to secure the air conditioning unit and prevent
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the accident. Defendant asserts, but fail to dcmonstratc, that no protective dcvices
were called for aside from thc car jack.

The Court concludes, thereforc, that while thcre is a potcntial "causal
connection be tween the objects inadcquately rcgulated dcscent and plaintiff s injury,
neithcr party, including third-party defendant, Cool Breeze, is entitlcd to summary
judgmcnt on plaintiffs Labor Law claim. Whethcr plaintifls injuries were
proximately caused by the lack ofsafcty devicc ofthc kind required by the statutc is
an issuc for a trial of fact to determinc.

With rcspect to the branch of motion sccking indemnification, "it is well
settled that, where an owner or contractor is held liable to a plaintiff pursuant to
Labor Law 240, the owner or contractor may rccovcr, under familiar common-law
principlcs, full indemnification from the actor who causcd the action and wherc the
cause is shared contribfiion(Kellyv Diesel Constr Div of Carl A Morse, Inc.,35
NY2D 1 11974)). As such, the matter of indemnification is dctermincd pursuant to
the final determination of the entire action.

Accordingly, it is

ORDERED that third-party dcfendant, Cool Brceze's motion for summary
judgmcnt and dismissing the plaintiff s Complaint is dcnied; and it is further

ORDERED that defcndant, 511 West's motion for summary judgmcnt is
similarty denicd in its cntirety; and it is further

ORDERED that plaintifls motion for summary judgmcnt is dcnied; and it is
further

ORDERED that third-parry defendant's motion for summary judgment and
dismissing third-party plaintifls claim for indcmnification is dcnied.

The foregoing constitutcs the decision and order of this court.

I)atcd:

J
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