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Short Eorm Orde r

NEW YORK SUPREME COURT QUEIiNS COUNTY

PTeSent: IIONOIIAT]I,E KEVIN J. KERRI GAN
Justice

;;;;.;;-;;;;;;;-;;-;.;;-;;;;;;;-------x

Plai-nLiffs,
against

Karanjit Singh, Multanl Brothers Trans Corp.,
AJ6 trucking LLC, The City of New Yo.rk,
New York City Police Department, P.O.
Scott T, Pamlese, P.O, Wafter J. Eeit,
and John Does L-5, et.a1.,

Affirmation in Opposi Li on-Exhibits
".P ' v .

Motion by Defendants, The City of
Police Department, P.O. Scott T. Pamlese
for an order to dismiss is granted.

Part 10

I ndex
Number:108485/23

Motion
Date: 2/5/2.4

Motion Seq. No. : 1

?,21-25
826-33
E34

York, New York City
P. O. Walter J. Eeit,

Defendants.
x

The foLlowing papers numbered E21-834 read on this motion by
Defendants, The City of New York, New York City Police Department
(NYPD), P.O. Scott T. Pamlese and P.O. Walter J. Feit, for an order
to dismi-ss.

Papers
N umbe red

Notlce of Motion-Affi rmation-Exhibi ts

Upon tLre foregoing papers it is ordcr:ed that thc moLion i-s
decided as fol lows:

New
and

Plaintiff allegedly sustained injuries as a result of a motor
vehicfe accident whlch occurred on July 23, 2022 on the Cfearview
Expressway near its intersection with the Long Island Expressway in
Queens County. At the forgoing time and place, Pfaintiff's vehicle
collided with a stopped or disabled privately-owned tractor trailer
which was situated in the .Lef t most .Iane.
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At Plaintiff's 50-h hearing he testified that he was driving
in heavy traffic on the Clearview Expressway at the time of the
accident. He moved from the right lane to the feft fane as traffic
got heavier. He stayed ln the left fane for approximatel-y one
minute and was traveling at approximately 45 to 50 miles per hour,
He observed a civllian vehicle and a police vehicle with its lights
on the right shoulder. He did not observe the stopped traifer in
the feft l.ane situated under an overpass because it blended in with
the concrete pillars under the brldge. P1a j.ntif f subsequentfy
collided directJ-y into the rear of the trailer.

The municipal Defendants move to dismiss the complaint
pursuant to CPLR 53211(a) (7) for failure to state a cause of
action. With respect to the NYPD, the Movants argue that, as a
department of the City of New York, the NYPD is not a suabfe
entity. W.ith respect to the remaining municipal Defendants, Movants
ave.r that the Plaintiff fai-fed to adequately plead and prove a
speciaf duty, entitling them to dismissal of the complaint.

It is weIl settled that
1lab1e for acts of negligence
governmental functions in the

agency cannot be held
the performance of its
a specia.L re-Lati onsh i p

a mun.icipal
commi t t ed
absence

LN
of

[2d Dept. 1996] ). A plaintiff is required to "p].ead and prove" the
with the plaintiff (see Bfanc v. City of New York

Ilonner v. New York

, 223 A.D.2d 522

, 73 N.Y.2d 930existence of a special duty (see
119891) . Moreover, even where plaintlff demonstrates the existence
of a specia-L duty, plaintiff nust also estab"l-ish justifiable
detrimentaf reliance upon such specia.I duty (see Blanc, 223 A.D.2d
at 522; Feinsilver v. Citv of New York, 21'1 A.D.2d 199 [2d Dept.
20001) .

Movants lnitially contend that bhe Plaintiff failed to
adequately plead the existence of a special re,Iationship. Indeed,
a plaintiff must provide the factual predicate for the special duty
theory in his pleadings (see 2020
N.Y. Misc.LEXIS 5684 [NY Sup. Ct. New York County 2020]). The
not.ice of cfaim and summons and complaint both provide that a
speclal duty existed in that the municipal Defendants took positive
control of a known and dangerous safety condition by failj-ng to
secure the scene. Thus, the claj.ms contained therein apprised the
municipal Defendants that the Plaintiff would seek to impose
liability based on the theory of a speciaf duty, and specifically
on the basis that the municipal Defendants assumed positive
direction and control (see Turturro v, Cltv of New York, 127 A,D.3d
132 l2d Dept. 20151). Whether the facts alleged in the complaint,
taken as true, adequately make out a cause of action on the theory
of special duty is analyzed further lnfra.

Shatravka v- City of New York
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"A speclal relationship can be formed in three ways: (1) when
the municipality violates a statutory duty enacted for the benefit
of a part-icular cfass of persons; (2) when j.t volunta.rily assumes
a duty that generates justifiable reliance by the person who
benefits from the duty, or (3) when the municipa]ity assumes
positive direction and control in the face of a known, b.Latant and
dangerous safety vio.Iation" (Pelaez v. Seide, 2 N.Y.3d 186, 199-200
12004)).

There is no issue presented as !o the appficabifity of the
flrst basis, or that the municipal Defendants violated any
statutory duty. Moreover, it does not appear that Plaintiff opposes
the instant motion on the applicability of this basis.

As to the second basis, Movants aver that the police did not
voluntarily assume a duty which was unknown to the public
generally, The test for this second basis for a special
relationship requires aIl of the following elements: " (1) an
assumptj-on by the municipality, through prom.ises or actions, of an
affirmative duty to act on behalf of the party who was injured; (2)
knowledge on the part of the municipality's agents that inaction
cou-Id lead to harm; (3) some form of direct contact between the
municipality's agents and the injured party; and (4) that party's
justifiable ref iance on the municipality' s af firmative undertaking"
Cuffv v. Citv of New York

N.Y.3d at 186.).
, 69 N.Y.2d 255, 260 LL9B7l; Pelaez, 2

-3-

There is no evidence on this record to establish that the
Movants assumed, through any prom.ises or acts, an affirmative duty
to act on behaff of the Pfaintlff or any detrimentaf reliance of
any affirmative undertaking by the Movants. The.re is no allegation
of a promise made to the Plaintiff to undertake a duty on his
behal-f or engaged in any specif.ic acts on behalf of Plaintiff that
placed him in any greater position of danger than he woufd have
been otherwise. The second prong of the test, knowledge on the part
of the municipality that inaction could cause harm, is inapplicable
as wel1, since it depends upon the first. The third prong of the
test simil-arly fails, as there j-s no allegation of any contact
betlreen Pfaintiff and any municipal agents prior to the incident.
Einally, there is no allegation that Plaintiff specifica.lly relied
on any undertaking by the municipal agents. Moreover, it does not
appear that Plaintiff opposes the instant motion on the
applicability of this basis.

Movants aver that the th.ird basis is similarly inapplicabl-e,
as there is no evidence that the NYPD directed the Pfaintiff in any
way. Indeed, Movants point to the pleadings, which essentially
exclusively a1lege that the municipal Defendants faifed to take
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controf of the accident scene. In opposition, Plaintiff argues that
because the municipal agents were already on the scene of the prior
accident, they assumed positive direction and controf. Pfaint.iff
likens the facts of this case to Ferreira. In that case, the Court
found a special duty where the police executed a no-knock search
warranty and shot a visitor of the premises ( gCg
of Ili nqhamLon

!-erreira v. Citv

that, speciflcally with regard to no-knock search warrants, police
take contro.I of a prem.ises due to the unpredictable and potenti.ally
dangerous nature of executing the warrant (see id.). The Court in
Howel I recently revisited the holdinq in Eerreira (see IIoweIl v.
City of New York, 39 N.Y.3d 1006 12A221). The Court held that

, 38 N.Y.2d 298 t2022)). The Court u.Itimately found

Eerre i::a articufated "two important innovations" (see id.). Fir:st,

the Court fails Lo see how Ferreira

Bracci v.

,28

"when the government takes charge of a dangerous situation, the
qovernmental. defendant need not know of the existence of a person
for the speclal duty to attach to that person" (see id. ) . Second,
a categorical ru.le specifically applicable to no-knock warrants was
created (see id.). To be clear, in the first instance, t.he Court
must still find that the defendant (s) directed and controfled the
dangerous condition before finding the existence of a specia.l"
relationship (see id. ) . Thus,

GeneralIy, the afleged failure Lo act, or provide police
protection, as alleged by Plaintiff here. cannot be the basis to
form a special r:elationship (see Palaez, 2 N.Y.3d at 186;

is on point with the facts and circumstances of this case.

and con t. r:o.L notwithstanding (see Smu I I r-: n v. Citv of New York

State, 9 Misc.3d 874 [Court of Claj.ms 2005]). In Smulfen, however,
the Cour:t f-ound that the Defendants did assume oositive direc:tion

N.Y.2d 66 l191ll ). In that case, a worker was kifled when a trench
collapsed (see id. ) . Prior to entering the trench, the City
inspector had assured the worker that 1t. was "so.Iid. " (see id,).
The Court sustained a verdict for the plaintiff specifically
because the City had actual knowledge of the dangerous condition
and subsequenLly failed to act (see j.d.). More akin to Smullen,
Plaintiff argues that the City was in control of the prior accident
on the roadway and subsequently failed to secure the scene (i.e.,
the trailer) . The Court disagrees. The mere presence of the police
officers on the scene is not tantamount to direction and contro.I .

There is no allegation in the pleadings that the off.icers gave
Plaintiff any d.irections or orders. In fact. he testified that he
never spoke with them. In SmuIl-en, it was the "affirmative
direction" that ultimately trlggered the existence of a special-
relationship (see id.). No such similar circumstance is presented
here. fndeed. liability founded upon the assumption of positive
direct j.on and control has been recognized only in rare
ci rcumsLanccs (Ese Ab rah m v- C I v of New York , 39 A.D.3d 21. l2d
Dept. 20071). A faiLure to act, "even in the face of a hazard--even

-4-
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a blatantly dangerous one, such as a disabl-ed car stafl-ed in the
middle of a highway. . . .is insufficient. . .to estabf j,sh a special
relationship" (see id. ) , There must be a showing that the
municipalit.y affirmatively acted to place Plaintiff 1n harm's way
(see id,) (emphasis added) . Based on the forgoing, there is no
evidence that the municipal Defendants assumed positive direction
and control in the face of a known, blatant and dangerous safety
violation. ConsequentJ-y, the facts contained in the compfaint fail
to state a cause of action pursuant to CPLR 53211(a) (7), in that
the complaint fails to plead and prove the existence of a special
duty.

wirh
merely
York

respect lo the NYPD, it is not a distinct suable entity
bu tl
New

a department of the City of New York (SSg Reohlehr v.
Citv Po I ice I)ep t . 151 A.D.3d 1093 L2d Dept. 20171)

Therefore, it is not a cognizabLe party (see id. ) . Accordingly, the
complaint must be disrnissed as against the NYPD.

Accord.ingJ y, t-he moLi.on is granted in .its enLirety, and
complaint is hereby dismissed as agalnst the Clty of New York,
New Yor.k Clty l?ol ice Dcpartment, P.O. Scott T- Ilamlese, and
Walter J. licit..

the
the

Serve a copy of
parties without undue

this order
deIay.

with notice of entry upon a1l.

Dated: !-ebrua ry 13,2024

KEV]N J. KERRICAN, J.S.C

-5-
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