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SUPREME COURT OF NEW YORK 

To commence the statutory time 
period for appeals as of ri ght (CPLR 
5513[a]), you are advised to serve a 
copy of this order, with notice of 
entry, upon all parties. 

COUNTY OF W STCHESTER: COMMERCI L DIVISIO 

----------------------------------------------------------------------------X 
LOCONTE FAMILY, LLC, individuall y and derivatively on 
behalf of BABY PHAT HOLDING COMPANY, LLC, 

Plaintiffs 
- against -

KEYWA Y PRIDE LIMITED, LLC, KIMORA 
LEE SIMMONS-LEISSNER, and TIMOTHY 
LEISSNER, 

Defendant , 

BABY PHAT HOLDING COMPA Y, LLC, 

ominal Defendant. 

-----------------------------------------------------------------------------X 

WALSH, J. 

Index No: 62231/2022 
Motion Seq. No. 2 
Motion Date : 2/22/2024 

The following e-filed documents, listed in YSCEF by Document Numbers 42-74, 97-134 
and 136-142 were read on this motion by Defendants Keyway Pride Limited, LLC ("Keyway") 
and Kimora Lee Simmons-Leis ner ("Kimora" or "S immons") (together "Defendants") for an 
order pursuant to CPLR 32 12 granting them summary judgment dismissing Plaintiff Loconte 
Family, LLC's ("Plaintiff ' or "Loconte" or "LF") First Amended Complaint with prejudice. 
Plaintiff opposes Defendants ' motion. 

Upon the foregoing papers and for the reasons set forth herein, it is ordered that 
Defendant motion shall be granted in part and denied in part. 

FACTUAL AND PROCEDURAL BACKGROUND 

Plainti ff initiated this action by filing its Summons and Complaint on July 7, 2022 
indi idually and derivatively on behalf of Baby Phat Holding Company, LLC ("Company ' or 
"Baby Phat") against Keyway and the Company as a nominal defendant asserting claims for fraud 
(individuall y), breach of fiduciary duties (derivatively on behalf of the Company), and conversion 
(derivatively on behalf of the Company) relating to : ( I) the sale of Plaintiffs 70% interest in the 
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Company to Keyway in ovember 20 17; (2) Keyway's alleged obligations and actions concerning 
a $5 million Additional Capital Contribution as defined in the Company ' s Amended Operating 
Agreement ("Additional Capital Contribution" or "ACC"); and (3) Plaintiff's subsequent 
agreement to sell its interests in a separate entity to the Company in October 2021 (NYSCEF Doc. 
No. I). On October 13 , 2022, Defendant filed its Answer denying Plaintiffs allegations and 
asse11ing various affirmative defen e (NYSCEF Doc. No. 7). 

Fo llowing multiple conferences with the Court on Apri l 3 2023 , Plaintiff fi led its First 
Amended Complaint ("Complaint or 'Amended Complaint") adding claims for: (4) breach of the 
Amended Operating Agreement and the impl ied covenant of good faith and faith dealing against 
Keyway , individually and derivativel y on behalf of the Company; (5) civil conspiracy against 
Defendants individually and derivatively on behalf of the Company; (6) breach of the letter 
agreement against Keyway · and (7) breach of fiduciary duties against Simmons (NYSCEF Doc. 
No. 24). On May 26, 2023 , Defendants Keyway and Simmons fil ed their Answer (NYSCEF Doc. 
No. 32) and, on June 16, 2023 , Plaintiff filed a motion to enter a default judgment against Timothy 
Leissner (Mot. Seq. No. 1) (NY C F Doc. Nos. 33-38). The Cou11 denied the motion without 
prejudice and with leave to renew in an Order dated August 2, 2023 because Plaintiff failed to 
ubmit evidence of the merits of its claim in support of its motion (NYSCEF Doc. No. 39). 

Foll owing multiple conferences on September 27, 2023 , the Court issued a Trial Readiness Order 
requiring the filing of the ote of Issue within 10 days of the Trial Readiness Order (NYSECF 
Doc. o. 40). Plaintiff served and filed its ote of Issue on October 6, 2023 , and thi s motion 
ensued. 

ALLEGATIONS OF PLAINTIFF'S FIRST AMENDED COMPLAINT 

In its First Amended omplai nt ("FAC"), Plaintiff alleges that, despite believing that 
Keyway and its agents, Kimora and Leissner, were operating in good faith , instead, they were 
defrauding Plaintiff and taking mi I li ons of dollars from the Company (F AC at 1 1 ). Plainti ff states 
that , in November 2017, "just months before Leissner was federally indicted for his participation 
in one of the biggest financial scandals in history, Keyway purchas d from LF a 70% interest in 
Baby Phat a fashion brand that Kimora and her ex-husband Russell Simmons started in the late 
1990' . LF retained the other 30% interest in Baby Phat" (id. at 2) . Plaintiff asserts that, in 
connecti on with its purchase Keyway was required to invest the $S mill ion ACC into the 
Company, which Keyway wa not permitted to remove without Plaintiffs consent (id. at 3). 
Plaintiff claims that, over the course of the next four years, Defendants and their agents assured 
Plaintiff that Keyway had made the AC and the funds remained in the Company's account and 
were avai lable for its use, but those representations were knowingly false (id. at 1 5). Plaintiff 
all eges that, in March 2022, a Keyway representative initially advised Plaintiff that it was unable 
to make ce11ain required monthl y loan payments due in connection with Plaintiffs sale in its 
interest in the Company, claiming that the Company had no cash on hand to cover the expense 
and , according to this individual, Le issner could not meet the expens because Leissner had 
'apparently stole ' millions of dollar from Baby Phat so that it was impossib le for Baby Phat to 
meet the expense" (id. at 1 5). It a serts that "Defendants had represented that Baby Phat had over 
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4.5 million of cash on hand, which represented the additional capital investment Keyway was 
required to make under the purchase agreement" and, therefore, Plaintiff could not believe that 
"Baby Phat could not cover expenses with this much liquidity shown on its financial statements' 
(id. at 16). 

Plaintiff alleges that " [ u )pon learning of this apparent theft, LF contacted Kimora and her 
agents to obtain more details . When questioned, Keyway and Kimora claimed Leissner (Kimora's 
husband) took these actions without Keyway s or Kimora's knowledge (id. at 17). 

Plaintiff asserts that although the claim is inconsistent with "Kimora 's duty as the Treasurer 
of the Company and her respon ibility to over ee all of the Company's accounts, LF had no reason 
at that time to distrust Kirnora and believed he wa being truthful ' (id. at 1 8). Plaintiff further 
alleges that 'Kimora repeated the party-line - that Leissner took this action unilaterally - during 
multiple discussions the parties had on the i sue" (id.). According to Plaintiff, based on documents 
produced in this case Kimora and Keyway s narrati ve is false and instead, Defendants concealed 
material information from LF and "caused Baby Phat to ' loan $4.2 million on May 25, 2018 and 
May l 0, 2018 to an individual in Austria and an entity that appears to be defunct. This money 
represented the additional capital that Keyway was required to infuse into Baby Phat and that 
Defendants represented for over four (4) years, remained in the accounts. In other words, for 
years Defendants lied to LF and claimed the additional capital Keyway was required to infuse into 
Baby Phat remained ' (id.). 

Plaintiff claim that the document produced reveal that ' Kimora attempted to use Leissner 
as a scapegoat, claiming he performed thi action unilaterally ' but that, "Kimora was well-aware 
of this improper removal , as internal financial documents that Kimora received make clear that 
Baby Phat was carrying these ' loans ' as ' notes receivable,' and never had $4.5 million of cash on 
hand like Defendant represent d to LF. Kimora - whose job title was to literally to oversee the 
Company ' s financials - received these internal financial documents, yet never advised LF of the 
true status of Baby Phat's financial position" (id. at 1 12). Instead, Plaintiff contends, Kimora 
actively concealed Baby Phat cash po ition and the fact that the ACC by Keyway was removed 
(id.). Plaintiff contends that the documents produced by Keyway prove that "Kimora had a false 
set of balance sheets that her agents and representatives were providing to LF" and that, "[w]hile 
the ' true ' balance sheets demonstrated Baby Phat had little to no cash, Defendants and their agents 
were providing LF with 'fake' balance sheets that purportedly showed Baby Phat had nearly $4.5 
million in cash on hand at any given time" (id. at 1 13). Plaintiff argues that this fraudulent conduct 
breached the duties Defendants owed to Plaintiff and is also a breach of the Parties governing 
agreements (id. at 14 ). 

Plaintiff alleges that Loconte and Baby Phat are New York limited liability companies, 
Keyway is a California limited liability company that transacted business in New York, and 
Kimora i an individual resident of ew York who acted as Baby Phat's manager, CEO, President, 

ecretary and Trea urer and wa appointed by Keyway as a member of Baby Phat s Board of 
Managers (id. at 11 19-22). It fu1ther alleges that Leissner is an individual residing in New York 
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City who is the purported husband of Kimora and acted as an agent and representative of Keyway 
and Baby Phat (id. at 23). 

Plaintiff details the histor of Baby Phat asserting that in or around 1999 Phat Fashions, 
LLC was owned by Kimora and her husband at the time Rus ell Simmons which launched the 
' Baby Phat' fa hion clothing brand as an offshoot to the "Phat Farm' fashion line (id. at ~ 24). 
According to Plaintiff, the clothing brand was ini tially succ ssful due to its relationship with 
Russell Simmons and his record label Def Jam Recordings and was endorsed by celebrities 
including those in the hip-hop community (id at 25). Plaintiff asserts that in 2004, Phat Fashions, 
LLC was earning over $500 rnillion in annual sales and was purchased by the Kellwood Company, 
which Plaintiff asserts was one of the largest clothing producers in the United States for $140 
million (id. at 26). Plaintiff alleges that after the purchase, Kellwood struggled to keep the Phat 
Farm and Baby Phat fashion line popular and product sales were reduced (id. at 127). According 
to Plaintiff in December 2012 Plaintiff purchased Phat Farm Holding Company, LLC, which 
owned the right and intellectual property for, among others, the clothing brands Phat Farm and 
Baby Phat and at the time of the purchase, Plaintiff was the sole member of Baby Phat (id at 1~ 
28-29). 

Regarding Keyway 's purchas of Baby Phat Plaintiff alleges that in early 2017, Leissner 
approached Plaintiff on behalf of Keyway about the potential of purchasing an interest in the 
clothing line that Kimora helped to launch (id. at 130). According to Plaintiff, at the time Leissner 
approached Baby Phat, it had approximately $20 million in annual sales, was "reestablishing its 
pr sence in the United State ," and 'was gaining popularity and was heading towards $50-$100 
million dollars in annual sales ' (id at 1 31 ). Plaintiff asserts that it intended to grow Baby Phat 's 
presence in the United tates before transitioning to international channels but that Leissner and 
Kimora on behalf of Keyway, instead wanted to immediately focus on global retail channels to 
grow the business faster (id. at 11 32-33). Plaintiff alleges that Keyway told Plaintiff that it 
intended to get Baby Phat back to $600 million in annual sales a year by opening global channels 
and specifically that Kimora 'had access to several potential multi-million deals that would bring 
Baby Phat (and the Phat Farm line) back into several of the largest retail chains in the country" 
(id. at ,1 33). Plaintiff assert that, ba don th e discu sion , Plaintiff "began to alter its business 
plans with the anticipation of Keyway purchasing a majority ownership in Baby Phat" and 
specifically in that it turned down licensing deals to allow Keyway to refocus Baby Phat and 
immediately expand its retail presenc (id. at"i! 34 ). Plaintiff alleges that, although Keyway wanted 
to immediately purchase both the Baby Phat and Phat Farm lines, Plaintiff did not want to 
relinquish all of its rights immediately and, in tead, agreed to sell a majority of its interest in Baby 
Phat to Keyway with the under tanding that it would be willing to revisit the possibility of the sale 
of Phat Farm Holdings to K yway in the futur (id. at 1 36). 

On November 9, 2017 Keyway as purchaser entered into the Purchase Agreement for 
70% of Baby Phat s share and simultaneous with the execution of the Purchase Agreement, 
Plaintiff and K yway (the ole members of Baby Phat) entered into the Amended Operating 
Agreement (id. at 3 7). Plaintiff alleges that the Amended Operating Agreement "delineated the 
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respective rights and obligations by and between LF and Keyway, and identified LF as a 30% 
member and Keyway a the remaining 70% member" and that Section 6.1 provides that the 
Company shall have a Board of Managers consisting of five people with Keyway having the 
authority to appoint four managers (init ially consisting of Kimora and non-party Matthew orby) 
and Plaintiff having the authority to appoint one Manager (id. at 1138-39). Plaintiff states that the 
Board Members appointed by Keyway and Plainti ff were specifically required to exercise their 
duties in good faith and , in support, Plaintiff cites to Section 6.5 of the Amended Operating 
Agreement (id. at 40). According to Plaintiff the Amended Operating Agreement also vested 
the Board of Managers with the ability to appoint officers of the Company including a CEO, 
President one or more Executive Vice Pre idents or Vice Presidents, a Secretary and a 
Treasurer/CFO and Kimora was appointed the President, CEO, Treasurer and Secretary of Baby 
Phat at all rele ant time (id. at 41-42) . Plainti ff asserts that Kimora s positions came with 
specific duties and responsibilities including as an example, Section 7.2(a) of the Amended 
Operating Agreement which provides that the CEO' s duties included 'general superv1s10n, 
direction , and control of the business and affairs or the Company" (id. at 143). 

Plaintiff states that as President, Kimora was also required to assume and perform all 
duties of the CEO in her absence or disability (id. at 1 44). Plaintiff goes on to assert that the 
Treasurer was "required to ' keep or cause to be kept the books of account of the Company in a 
thorough and proper manner and wi 11 render statements of the financial affairs of the Complaint 
in such form and a often as required by this agreement, the Board or the Chief Executive Officer"' 
(id. at 1 45). Plaintiff states that while Baby Phat i Member Managed and the majority of its 
members were appointed by Keyway, Section 2.5 entitled "Member Decisions" carves out certain 
decisions requiring Plaintiff's consent as a member (id. at 46). Plaintiff also quotes Section 3.1, 
requiring Keyway to make certain monetary contributions to Baby Phat shortly after becoming a 
member including immediately making the ACC of $5,000,000, and Section 3.2(a) providing that 
Keyway and Plaintiff are not entitled to remove the contributions (id. at 147-48). 

Regardi ng Plainti ff's sa le of Phat Farm Holdings to Keyway, on or about October l , 2021, 
Plaintiff tate that it and Baby Phat entered into a Unit Purchase Agreement (the "Phat Farm 
Purcha e Agreement") in wh ich Plaintiff agreed to sell its interest in Phat Farm Holdings to Baby 
Phat, allegedly because Kimora, through Keyway, sought to gain majority control over the entire 
fashion line that wa originally started by her and her ex-husband Simmons (id. at 1 49). Plaintiff 
asserts that, prior to entering into the Phat Farm Purchase Agreement, Plaintiff "sought assurances 
from Defendants that Baby Phat" s financial condition was unchanged, and that the Additional 
Capital remained within Baby Phat ' coffers" and that, specifically, ' throughout September and 
October 202 1 Kimora and her repre ntatives had call with LF and its representatives concerning 
the Phat Farm purchase ' (id. at ~ 50-51 ). It asserts that, because Plaintiff was merging Phat Farm 
and Baby Phat and providing Defendants with the ability to run both entities it "wanted assurances 
that Defendants were not mismanaging Baby Phat' (id. at 1 52). Plaintiff alleges that, throughout 
the parties ' discus ions, Defendants "made representations concerning Baby Phat's financial 
status, and as ured LF that the Additional Capital Contribution remained in Baby Phat's accounts" 
(id at 1 53). s an example, Plaintiff points to an instance when Kimora and her agent Willard 
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Jackson ("Jackson") participated in a conferenc call on September 16 2021 with representatives 
of Plaintiff in which Plaintiff repre ntative purportedly sought assurances from Kimora and 
Jackson about Baby Phat' financial status and the ACC where Kimora and Jackson assured 
Plainti ffs repre entatives that Baby Phat had over $4.5 million in cash on hand as a result of the 
ACC (id. at ,i 54). Plaintiff alleges that the parties pa11icipated in another conference call on 
September 17, 202 1, in which Kimora and Jackson again represented to Plaintiff and its 
repre entative that Baby Phat was " in a strong fin ancial position and was being appropriately 
managed ' (id. at ii 55). Plai nti ff asserts that ba ed on these representations, Plaintiff "agreed to 
sell its interest in Phat Farm to Keyway pursuant to the terms of the Phat Farm Purchase 
Agreement" (id. at 56). 

Plaintiff alleges that " [p]ursuant to the Phat Farm Purchase Agreement, Keyway (as 
majori ty member of Baby Phat) agreed to become a co-guarantor of a certain loan by and between 
LF, as borrower and onnectOne Bank, as lender (the ' C OB Loan')" and that under the Phat 
Farm Purchase Agreement, Plaintiff "was to receive all available cash flow from Phat Farm until 
the entire purchase price und r the Phat Farm Purcha e Agreement was satisfied" (id. at ,i 57). 
Plai ntiff states that, in connection with the Phat Farm Purchase Agreement, on October 8, 2021 , 
"Baby Phat entered the First Amendment to the Amended and Restated Operating Agreement of 
Baby Phat Holding Company, LLC ( Fi rst Amendment ' ) . . . memorializ[ing] the requirements for 
the purchase price to LF under the Phat Farm Purchase Agreement and further provid[ing] that . . 
. Keyway was to become a co-guarantor of th NOB Loan on or before January 1, 2022" (id. at 
,i 58). According to Plain tiff, on October 8, 202 1 pursuant to the Phat Farm Purchase Agreement, 
" Kimora, as a member of Keyway, agr ed that Baby Phat would make the monthly CNOB Loan 
payments in a letter agreement (the ' Letter Agreement ' )" (id. at ,i 59). Therefore, Plaintiff all eges 
that it "agreed to sell its right in Phat Farm in xchange fo r, among other things: (i) Phat Farm 
paying the purchase price out of the avai ]ab le ca h flow; (ii) Keyway becoming a co-guarantor on 
the CNOB Loan; and (iii ) Baby Phat making the CNOB Loan payments through the 2027 maturity 
date" (id. at ,i 60). 

Regarding Baby Phat ' s operations and the "apparent theft" of $5 million , Plaintiff asserts 
that after it so ld a majority interest in Baby Phat to Keyway, the Company ' s operations changed 
in that Keyway retained majority contro l over the business operations and fi nances (id. at ,i 61). It 
allege that , over the next several year , 'Keyway ' s representatives consistently advised LF that 
Baby Phat had secured multi-million contract and that Baby Phat was in track to achieve the 
succ ss it had in the past ' sp c ifically through obtaining contracts with Macy ' s, Dollar General 
and Wal mart that would result in substantial sales (id. at ii 62). Plaintiff further alleges that "since 
selling a majority interest in Baby Phat LF ha not rec ived any distributions whatsoever" and , 
therefore, the income Plaintiff was receiving when it owned 100% of the Company has ceased 
entirely" (id. at ,i 63). Plainti ff alleges that Keyway ' s assurance that Baby Phat "had millions of 
dollar of ca h on hand" due to the Add itional ontribution Keyway was supposed to have made 
in 2018 was upported by fina ncial documents that Keyway was regularly providing to Plaintiff 
(id. at ,i 64) . Plainti ff further a erts that "since entering into the Purchase Agreement, LF . . . 
consi tently requested updated financials for Baby Phat' and ' [i)n response, Keyway -- through 
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Kirnora and Leis n r -- would a ure LF that the additional capital was funded and that it remained 
in Baby Phat 's accounts' (id. at il 65). Plaintiff alleges an instance in June 2020 in which Leissner 
provided Plaintiff with · certain financial documents ' and indicated in email correspondence that 
Keyway's ' additional $5 million capital is still held a before, no changes there,"' and provided 
what was purported to be Baby Phat's balance sheet and profit and loss statement, reflecting the 
A C (id. at 66). 

Plaintiff all eges that tho assurances representations and financial documents provided to 
Plaintiff w re fal and inaccurate (id. at , 67-68). It a serts that Keyway and Kimora have now 
admitted that the $5 mil lion AC was removed from Baby Phat without LF's knowledge at some 
point between entering th Amended Operating gree,nent and March 2022, and that Defendants 
intentionally falsified financial document to "pacify LF ' s requests to review Baby Phat 's accounts 
during thi s timeframe' and cone al Defendants wrongdoing (id. at 69). Plaintiff as erts that, in 
March 2022, a r presentative of Keyway claimed that the $5 million in additional capital 
purportedly being held by Baby Phat was missing and, in response to Plaintiff's request that Baby 
Phat confirm that it would be making th March 2022 OB Loan Payment as required under the 
Phat Frum Purchase Agreement and Letter Agreement Plaintiff was informed that Baby Phat did 
not have the fund s to cover the C OB Loan payment (id. at,, 71 -73). Plaintiff further alleges that 
after it learned about the mi ing A C, Kimora claimed that Leissner purportedly acting 
unilaterally , removed the $5 milli on and loaned" the funds to third-parties by way of unsecured 
note which Keyway and Kimora claimed are now "due' (id. at, 75). 

Plaintiff alleges that the notes that were executed in the Company's favor and their terms 
were never disclo ed prior to thi ac tion despite the fact that Kimora as the CEO, Treasurer and 
spouse of Leissner had direct oversight over Baby Phat's accounts and, even assuming that 
Leissner did solely steal the money as Kimora claimed, she should have noticed the $5 million in 
cash was missing and taken immediat action but instead ' feigned ignorance" over the mi sing 
ACC (id. at,, 76-78). As proof, Plaintiff relies on Keyway 's document production supporting that 
Leissner did not act unilateral] (id. at , 79). Plaintiff alleges that although the document 
production by Keyway was deficient, it reveal Kimora had intimate knowledge of the removal 
of the ACC yet intentionally took steps to conceal that information from LF" (id. at ~ 80). 
Specifically, Plaintiff asserts that the discovery upports that, on May 25, 2018 just months after 
entering the Purchase Agreement, Baby Phat " loaned" $3,000,000 to Dr. Emilio Stock but, based 
on the promissory note provid d, " it does not appear that Baby Phat received any reasonable 
security for this loan, which wa mad to an individual in Kitxbuehel, Austria ' (id. at 81 ). 
Plaintiff al o alleges that Keyway produced another promissory note dated May 10, 2018 in which 
Baby Phat loaned $1,200,000 to Blaze Venture , LLC but does not appear to have provided any 
rea onable security to Baby Phat for the loan (id. at, 82). Plaintiff further alleges that not only did 
Baby Phat not rec ive any security for the loans the loan fell into default on May l 0, 2019 without 
any action being taken to enforce Baby Phat 's rights (id. at, 83). 

In terms of the videncc upporting Kimora's knowledge of the removal of the ACC, 
Plaintiff r lies upon Keyway' s financial statements that Kimora would have seen as CEO, 
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Treasurer and Secretary , including a balance sheet produced by Keyway indicating that, as of 
Dec mber 2 1, 2020, Baby Phat had only $29 509 in cash and was carrying "Notes Receivable" in 
the total amount of $4,559,775, despite providing a balance heet to Plainti ff showing that Baby 
Phat's finances on that date wer material ly differ nt (id. at 1 84-87). Plaintiff asserts that on 
October 30, 2021 Jackson, acting a Kimora' s agent sent Plaintiff's representatives an email 
copying Kimora and h r other agent, Brandon Robins, and attaching a copy of the purported 
balance sheet of Baby Phat from December 31 , 2020 noting that "Cash, cash equivalents' held by 
Baby Phat was $4,589 283.29, which Plaintiff asserts is materially different from the internal 
balance sheet that Kimora had in her possession showing that cash on hand was only $29,509 (id. 
at ~ii 88-89). Plaintiff further asserts that the balanc sheet provided to Plaintiff on October 30, 
202 1 did not include any ' . otes Rec ivab le" or oth r line item suggesting Baby Phat had $4.5 
million of uncollected loans and , despite being copied on the email , Kimora did not advise Plaintiff 
that the balance sheet provided contained fa lse information; instead, she intentionally concealed 
that he was awar at the time that Baby Phat did not have $4.5 million in cash as represented in 
the provided document (id. at 90-9 1). According to Plaintiff the documents produced by 
Keyway demonstrate that Kimora was in po ession of a Baby Phat Holdings' balance sheet 
showing Baby Phat 's financia ls as of September 30, 2021 and the document, which was first 
produced on March 6, 2023, reflected that Baby Phat had only $5,216 cash and was carrying 
' otes Receivable in the amount of $4,559,775 , but that on ovember 4, 2021, Jackson, copying 
Kimora, provided Plaintiff representatives with another balance sheet that instead showed a 
financial position on that date reflecting ca h on hand of $4,564,991 and with no mention of any 
" ates Recei able ' (id. at 1 92-94). Plaintiff alleges that, again despite Kimora being copied on 
this November 4, 2021 emai l she fai led to advise Plaintiff that the balance sheet contained false 
information and intentionally concealed that Baby Phat did not have $4 .5 million in cash as 
represented in the document provided to Plaintiff (id. at~ 95). 

Plaintiff al o reli son Bab Phat's tax returns produced by Keyway in this litigation which 
Plaintiff alleges state that Baby Phat was carry ing loans as "Notes Receivable" in 2018 through 
2021 which were addressed to Kimora, indicating that Defendants falsified financial documents 
and lied to Plaintiff about Baby Phat s financial condition and the ACC (id. at 1 96-99). 

R garding Baby Phat s failure to make the OB Loan payments, Plaintiff alleges that 
pursuant to Section 3.2 f the Phat Farm Purchase Agreement, Keyway, as majority owner of Baby 
Phat, '' shall become the co-guarantor of the C OB Loan, and [Baby Phat] shall cooperate with 
[LF] to complete the n ce sary documentation with ConnectOne Bank for purposes of adding 
[Key way] as a co-guarantor of the C OB Loan"' (i.e., Key way was required to become a co­
guarantor) (id. at 1 100-101 ). Plaintiff also alleges that in furtherance of the Fir t Amendment it 
was agreed that Baby Phat would make all monthly payments due under the CNOB Loan, and 
would pay th outstanding principal and balance at the CNOB Loan ' s maturity" (id. at 1102). 
Plaintiff assert that , at al l r levant tim s Keyway a majority owner of Bank Phat has contro lled 
its finances and abi lity to make the required payments but, despite the contractual obligation to do 
so, Keyway ' has failed and refused to become co-guarantor of the C OB Loan" (id. at 1 103-
104). Plaintiff also claims that Baby Phat has consistently failed to make the required monthly 
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payments, damaging Plaintiff credit and lender relations and causing the lender to charge late 
fees and threaten to place the CNOB Loan in default (id. at 105). Plaintiff alleges that Baby Phat 
has been late on or otherwi e missed monthly payments for January 2023, March 2022, May 2022, 
July 2022, August 2022 and October 2022, and to avoid default, Plaintiff has been forced to make 
monthly payments on the C OB Loan out-of-pocket, and then seek reimbursement from Baby 
Phat (id. at I 06-107). 

Plainti ff asserts that demand would be futile and should be excused as Keyway is the only 
other member of Baby Phat and owns 70% of the Company, as well as being entitled to appoint a 
maj ority of the Board of Managers fo r the Company (id. at 11 108-109). 

The Complaint pr ents six causes of action. 

In it First ause of Acti on for fraud against Defendants, Plaintiff alleges that they 
"engaged in an unlawful cheme to defraud LF of its 70% interest in Baby Phat and undermine 
the parties ' busines relationship" (id. at ~~ 110-111 ). Specifically, Plaintiff alleges that they 
' intentionally misrepresented it maintained the Additional Capital Contribution in Baby Phat ' s 
cash reserves for years'· and falsified financial records (id. at 11 2) . Plaintiff asserts that the 
di scovery demonstrates that Defendants and Kimora in particular, possessed balance sheets that 
expressly contradi cted th fa! e financial documents allegedly provided to Plaintiff and that, 
despite being aware of th falsity of these documents, Kimora never advised Plaintiff of the true 
financial tate of Baby Phat (id. at 11 11 3-114). Plaintiff alleges that Defendants used this 
deception to induce Plaintiff to sell its interest in Phat Phann based upon assurances that "Baby 
Phat was in a secured financial po ition and that the $5 million of additional capital that was 
supposed[ly] contri buted by Ke way wa being held b Baby Phat for use' (id. at~ 115). It claims 
that it reasonably understand that Phat Farm would be properly managed and the purchase price 
under the Phat Farm Purchase Agr ement could be paid through the contractually required cash 
flow (id. at ~ 116). Plaintiff further all eges that "LF reasonably understood based on Baby Phat's 
represented fi nancia l position and th Additional Capital Contribution that Defendants represented 
was being held by Baby Phat would allow Baby Phat to pay the monthly loan payments for the 
CNOB Loan, which was a key and critical aspect of the Phat Farm Purchase Agreement" (id. at~ 
1 17). Plaintiff claims that had it known about Baby Phat true financial position or that Defendants 
"stole" $5 milli on, it would not have entered into the Phat Farm Purchase Agreement, that it 
reasonably relied on Defendant · r pre entations cone ming Baby Phat 's finances and the ACC 
and that Defendants knew or shou ld have known that the representations surrounding Baby Phat 's 
finances and Keyway 's A C were material , re ulting in harm to Plaintiff (id. at 1 118-121). 

The Second Cause of Action for breach of fiduciary duty against Keyway, brought 
derivatively on behalf of Baby Phat. as erts a claim that Keyway owed fiduciary duties to Baby 
Phat, including to act in good fai th and that it breached those obligations by "among other things, 
falsifyi ng financia l information and/or looting the Company of $5,000,000 in cash" (id. at ~ 122-
124). Plaintiff all ege · that Keyway 's actions are gross wanton and egregious and were undertaken 
for Keyway ' s own p rsonal moti ves and bene fit re ulting in harm to Baby Phat (id. at ~1125-126). 
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The Third Cause of Action fo r conver ion against Keyway , brought derivatively on behalf 
of Baby Phat allege that Ke way unlawfully conve11 d Baby Phat 's assets for its own personal 
benefit amounting to million of do ll ars taken intentionally to harm Baby Phat, resulting in 
substantial damage to Baby Phat (id. at ~ 127-130). 

The Fourth Caus of Action for breach of the Amended Operating Agreement and the 
implied covenant of good fa ith and fair dealing against Keyway alleges that the Operating 
Agre ment, and all of its amendment , is a valid and enforceable agreement under New York law, 
that Plaintiff has complied with and fulfi lled all of its obligations in the Operating Agreement, and 
that Keyway breached the Amended Operating Agreement causing Plaintiff substantial harm (id. 
at,, 131-132). Specifically Plaintiff claims that pursuant to Section 3.1 of the Amended Operating 
Agreement, Ke way wa required to contribute additional capital of $5 million into Baby Phat 
within 180 days and ection 3.2(a) of the Amended Operating Agreement provides that Keyway 
and Plaintiff are not entit led to remove the contributions, which include the ACC (id. at ,~ 134-
135). Plaintiff also alleg s that ection 2. 5 of the Amended Operating Agreement carves out 
Member Decisions requiring Plaintiffs cons nt and that de pite these contractual obligations 
document produced in di covery reveal that in May 2018 Baby Phat loaned a total of$4.2 million 
to third parti es without Plaintiff knowledge or cons nt (id. at~~ 136-137). Plaintiff alleges that 
' Baby Phat - op rating primari ly th ugh Kimora and her agents - executed promissory notes 
without even advising LF as is required under the plain terms of the Operating Agreement," and 
also fai led to compl y with the First Amendment specifically requiring Keyway to become a co­
guarantor on the OB Loan in breach of both the express provisions of the Amended Operating 
Agreement and the First Amendment as well a the implied covenant of good faith and fair dealing 
(id at ~, 13 8-141 ). Plaintiff further allege that Keyway was undertaking actions directly contrary 
to the succes fo l operation of Baby Phat, including by fai ling to keep the requisite cash reserves 
so that Baby Phat could m et common operating expenses and debts, frustratin g the purpose of the 
Amended Op rating Agr ement and r suiting in substantial damages (id. at~ 142). 

The Fifth Cau e of Action fo r breach of the Letter Agreement against Keyway asserts that 
it is a valid and enforceable contract under w York law, that Plaintiff has complied with its 
terms, and that Keyway (as 70% owner of Baby Phat ha fai led to cause Baby Phat to comply 
with its express term by refusing to cau Baby Phat to make the payments required under the 
Letter Agreement, r ult ing in Baby Phat b ing late or mi sing multiple payments requiring 
Plaintiff to make payments on Baby Phat 's behalf and suffer substantial damages (id. at~, 145-
151 ). 

The i th Cause of Action for breach of fiduci ary duties against Kimora alleges that 
Section 6. 1 of the Amended Operating Agreement provides that the Company shall have a Board 
of Managers con isti ng of five people, with Keyway having the authority to appoint four 
Managers, which initial I con ist d of Kimora and non-party Matthew orby and Plaintiff having 
the authority to appoint one Manager (id. at ii 15 3 ). Plaintiff alleges that pursuant to Section 6.1, 
Keyway appointed Kimora to the Board of Managers (id at ~ 154). Plaintiff asserts that the 
Amended Operating greement ··also vested the Board of Managers with the ability to appoint 
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officers of the Cornpan including: (a) Chief Executi Officer (b) Presid nt; (c) one or more 
Executive Vice Presidents or Vice President ; (d) Secretary; and (e) Treasurer or Chief Financial 
Officer" and that Kimora was appointed the President Chief Executive Officer, Treasurer and 
Secretary and maintained these po itions at al I relevant times (id. at 11 155-1 56). Plainti ff alleges 
that in the e position Kimora owed Plainti ff fid uciary obligations including to act in good fai th 
(id. at 1 157). Plaintiff further al leges that Kimora also owed Plaintiff fiduciary obligations as a 
member of the Board of Managers and points to Section 6.5 of the Amended Operating Agreement 
(id. at 1 158-159). Plaintiff ass rts that Kimora breached thes fiduciary duties by falsifying 
financial information and intentiona l! concealing from Plaintiff the truth about Baby Phat's 
financials and the A (id. at 1 160). Plainti ff claims that Kimora authori zed Baby Phat to make 
purported loans to third parties without rec ivi ng reasonable security (id. at 1 161 ). Plaintiff alleges 
that the discovery "c nfirms that Kimora had knowledge that the Additional Capital Contribution 
was removed from Baby Phat, but actively concealed that information from LF and that, when 
Plaintiff discovered the ACC was missing, Kimora "attempted to use Leissner as a scapegoat by 
proclaim ing he worked 'unilaterally ' and without her knowledge," which was "false and 
mis leading, and v a int nded to undermine LF s right a a 30% owner of Baby Phat" and that 
these action are ·gros , wanton and egregi us, and were undertaken without regard to the duties 
he owed LF but, instead, for Kimora ' s own personal motives and benefit" in breach of Kimora's 

fi duciary duties (id. at 162-166). 

As relief, Plaintiff requests, as to the First through the Fifth Causes of Action, 
compensatory damages, consequenti al damages incidental damages, punitive damages, interest, 
attorneys' fees and costs and other damages in an amount no less than $10 million, against Keyway 
and as to the ixth au e of Action an a ard of compensatory damages consequential damages, 
incidental damage , punitive damages, intere t, attom y ' fees and costs and other damages in an 
amount no less than $ I O million , against Kimora, along with costs, disbursements and attorneys' 
Des incurr d in conn ction with thi litigati n. 

In their Answer, Defendants deny the material allegations of the Complaint and assert 
seventeen affirmati ve defense . 

STATEMENTS OF MATERIAL FACTS 

According to the parti es ' respective Rule 19-A Statements of Undisputed Material Facts 
and the parties' respective respon es the fo llowing fact are the undisputed facts for the purposes 
of this motion: 

l. Si mmons f, unded Baby Phat in 1999, as part of Phat Fashions, LLC (Defs' SMF at 1 
l . I 

1 The paragraphs referenced her in coincid wi th Defendants ' Rule 19-a Statement of Material 
Facts dated December 21, 2023 YSCEF Doc. o. 74) ("Defs' SMF") and Plaintiffs Response 
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2 . immons co-owned Phat Fashion , LLC with her ex-husband Russell Simmons (id. at 
2). 

3. 1111mon and Mr. immons sold Phat Fa hions, LLC to The Kellwood Company in 
2004 for $ 140,000,000 (id. at 3). 

4. Locont purchased Phat Fashion , LLC from The Kellwood Company in 2012 (id at ~ 
4). 

5. ln o mber 2017, Key way purchased a 70 percent interest in Baby Phat Holdings 
ompan y LL from Locon te (id. at~ 5). 

6. immon is th ultimate benefic ia l owner of Keyway (id at~ 6). 

7. The Baby Phat purchase was memoriali zed by a Common Units Purchase Agreement 
between Loconte and Keyway and an Amended and Restated Operating Agreement, 
b th of which were dated a of ovember 9, 2017 (id. at~ 9). 

8. The Amended Op rating Agreement provide that Baby Phat has two members: 
Keyway and Loconte (id at~ 14). 

9. The Member delegat d ·'all pow rand authority to manage the business and affairs of 
th Company'· to a Board of Managers (the "Board") (id. at~ 15). 

10. The Board wa to be comprised of five members, with Keyway having the right to 
appoint four member and Loconte having th right to appoint the remaining member 
(id. at 16). 

11 . Loconte appointed Anthony Loconte as its designated member of the Board (id. at ~ 
17) . 

12. K wa appointed immons and atthew ordby a its two de ignees on the Board 
(id at ii 18). 

13. o Simmons' knowledge the Board never held a fonnal meeting (id. at if 20). 

14. Section 3.1 of the Amended Operating Agreement states that Keyway "shall make, 
b fore the 180-day ann i er ary of the date hereof, one or more additional capital 

to Defendant ' Ru! I 9-a tatem nt of Material Facts dated February 5 2024 (NYSCEF Doc. o. 
134) ("RSMF' ). 
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contr ibution in an aggregate amount of $5 000 000 in the aggregate in cash to [Baby 
Phat]" ( id. at~ 21) . 

15. ection 3.2(a)(i) of the Amend d Operating Agreement states "no Member may 
demand or receive a return of hi her or it Capital Contribution or wi thdraw from the 

ompany" (id. at ~ 22). 

16. ection 2.5 of the mended Operating Agreement sets out a list of actions Baby Phat 
could not take wi thout the pri or written consent of either "the Members holding more 
than 80% of al I f the outstanding nits " or "the unanimous consent of the Board" (id. 
at~ 23) . 

17. hose action are: 

a) au e [or] permit the consummation of any Liquidation Event, Sale of the 
ompany pursuant to sub ction (i) of the definition thereo f, or 

Reincorporation; 
b) Incur, a sume refinanc or guarantee any material indebtedness in an amount 

over $250,000 in a .ingle transaction; 
c) I sue any ew ecurities other than Excluded Securities, except to the event 

uch issuance of Excluded ecuri ties will result in LF holding less than 20% of 
the outstanding nits; 

d) Pay a sa lary to any employee in an amount ov r $ 100,000 annually; 
e) Make any Distribution pursuan t to Section 5.2 of this Agreement; 
f) Revie and approve th annual budget of the Company· 
g) nter into any transacti on with any Manager Member or any of their respective 

Affi liate other than in an arm ' -length transaction on commercially reasonable 
t rm , a determined by the Board in good fai th; 

h) Make any amendment to this Agreement or waive any provision hereof if such 
amendment or waiver wou ld adverse ly and disproportionately affect LF as 
compared to other Members; and 

i) xcept fo r the dditional Capital Contribution, require any additional Capital 
ontribution of an ember (id. at 24) . 

18 . Under the Operating Agreement, Keyway was required to contribute $5 million to Baby 
Phat, wh ich wa dcfin d in the Amended Operating Agreement as the "Additional 

apital ontribution' (id at~ 25). 

19. On January 25 , 2018 Keyway cau ed $5 million to be deposited into Baby Phat' s bank 
acco unt (id. at~ 26) . 

20. In Ma 20 18, " I an " in the total amount of 4.2 million from Baby Phat were made 
in two transacti ons (id. at~ 29). 
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21. $3 million was transferr d to an Austrian lawyer, Dr. Em ilio Stock (id. at~ 30). 

22. $1 .2 mi 11 ion was transferred to Blaze Ventur a film company (id. at ~ 31 ). 

23. On February 6 20 19, issn r sent Lefkowitz and Anthony Loconte Baby Phat's 2018 
financial statement including a balance she t (id. at~ 36). 

24. The balance sheet contains a single line item labeled "Cash equivalent and s/t 
in estm nt ;· totaling 5 366 955 .33 (id. at iI 37). 

25 . immons as not copied on the email (id. at~ 39). 

26. On June 2, 2020, Mr. Lefkowitz asked Leissner for an updated balance sheet and 
income stat ment of Baby Phat, including ''what has been spent out of the $SM 
investm nt and here the money i being held" (id. at 40). 

27. L issner responded "Ye will do· (id. at~ 41). 

28 . Simmon wa not cop i don thes mail s (id at~ 42) . 

29. On June 3, 2020, Leissner sent another email to Lefkowitz and Santino Loconte stating 
"(o]ur additiona l 5 million capital is till h Id a before, no changes there" (id. at 
43) . 

30. Simmons was not copi don this emai l (id. at~ 44) . 

31. On June 16 2020 Leis ner emailed Baby Phat's updated balance sheet and projections 
to Lefkowitz and antino Loconte (id. at 45) . 

32 . The balance sheet contain a single line item labelled, "Cash equivalent/st notes" 
totaling 4 368, I 91.28 (id at 46). 

33. Simmon· wa not copied on this email (id. at 48) . 

34. On March IO 2021, L is ner sent Lefkowitz, Santino and Anthony Loconte Baby 
Phat's "year-end' ' financials for 2020 (id. at~ 49). 

35. The balance heet contains a ingl line item labelled "Cash/S-T Liquidity" and "Cash, 
ca h equivalent'' totaling $4,368, 191.28 (id. at~ 50). 

36. Simmons wa not copied on this email (id. at 52). 
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37. Willard Jack on started orking as a con ultant for Baby Phat in the summer of 2021 
(id. at il 53). 

38. On September 15 , 2021, Jackson approached Loconte about the potential purchase of 
Phat Farm by Baby Phat (id. at~ 54). 

39. Representati ves from Baby Phat and Loconte had phone calls about the possible Phat 
Farm transaction on September 15 , 16 and 17, 2021 (id. at 1 55). 

40. The Phat Farm transacti n clo ·ed on Octob r 8, 202 1. In conn ction with the Phat Farm 
transaction the parties xecuted thr e documents: the Unit Purchase Agreement, the 
First Amendment to the Amended and Restated Operating Agreement of Baby Phat 
Holding Company LL and the Letter Agreement (id. at 160). 

41. The Unit Purchase Agreement states that the purchase price for Phat Farm was 
$3 ,095 577."'9. to be paid from the net cash flow of Phat Fam1 until the payments 
reached the purchase price (id. at 61 ). 

42. f n addition, the Unit Purchase Agreement states that: 

[W]ithin three (3) month of the execution of this Agreement, the Buyer's 
majority member [K yway] shall become the co-guarantor of the CNOB Loan 
and Buyer shall coop rate with Seller to complete the necessary documentation 
with ConnectOne Bank for purposes of aid.ing Buyer's majority owner as co­
guarantor of the C OB Loan (id. at 1 62) . 

43. The mended Operating greement further provides Keyway: 

lhall b com a co-guarantor of the C OB Loan [) by January 1, 2022, and 
Keyway Member sha ll cooperate with LoConte Family LLC to complete and 

execut the n ces ary documentation with onnectOne Bank with respect to 

the CNOB Loan for purposes of adding Keyway Member as a co-guarantor of 

the C OB Loan (id. at 63). 

44. The mended Op rating Agreement re-states the payment terms of the purchase price 
as stated in the Unit Purchase Agreement (id. at 164). 

45. The Letter Agreement provide that if Loconte or its affiliate acquired the CNOB Loan 
from onn ctOne Bank, then Baby Phat wou ld make the payments on the CNOB Loan 
to the ew Lender'· 

Keyway Member hereby agrees and acknowledges that LoConte Member or its 
affiliat (the " ew L nder") may acquir the CNOB Loan from ConnectOne 
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Bank, at hich tim the Company hall pay interest only to ew Lender on the 
remaining balance due on the CNOB Loan with a balloon payment of 
outstandi ng principal and other remaining charges due at the maturity of the 
C OB Loan. The maturity date of the C OB Loan is August 1 2027 (id. at 1 
65). 

46. Simmons hasp rsonal ly loaned Baby Phat more than $1 .3 million to cover its operating 
cost ne ds (id. at 67).2 

4 7. either Loconte nor any of its affi liat acq ui red the OB . oan (id. at 169). 

48. A nthony Loconte te tifi ed that he b li eved Leissner was negotiating on behalf of 
immons (RP Fat 3).3 

49. ona Banker i an ••independent out ide firm acting as a CFO/CPA, accountant, 
bookkeeper'' that provided services to Baby Phat (id. at 1 7). 

50. At or around the tim the Amended Operating Agreement and Purchase Agreement 
were signed, Simmons as "Chairwoman and CEO" of Baby Phat prepared a " Summary 
of Engagement" for Matthew ordb to become a Member of the Board for Baby Phat 
(id at I 0). 

5 1. That urnmary of Engagement wa effective ovember 1, 2017 (id. at 11 1 ). 

52. Pursuant to ct ion ., .1 of the Amended Operating Agreement - entitled Capital 
Contribution - Keyway was ob ligated to make an additional capital contribution of 

5,000,000 to Baby Phat w ithin 180 days of executing the Amended Operating 
greement (id. at 12). 

53 . In conn cti on w ith the capital contributions ection 3.2(a) of the Amended Operating 
Agreement express ly pro idc that K yway and LF are not entitled to remove the 
contributi ons : 

2 Although Plaintiff denie this fact no ev idence i cited refuting this fact and, as such, it is deemed 
admitted. 

3 The paragraphs referenced herein coincide with Plaintiffs Rule 19-a Counter-Statement of 
Material Facts dated February 5 2024 YSC Doc. o. 134) and Defendants ' Response to 
Plaintiffs Rule 19-a Counter-Stat ment of Material Facts dated February 15, 2024 (NYSCEF Doc. 
No. 142) ("RPSMF '). 
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(a) Return of Capital. Except as otherwis provided in this Agreement no 
M mber (i) may demand or receive a return of his, her, or its Capital 
Contribution or wi thdraw from the ompany or (i i) wi ll have any priority over 
the other embers as to return of his, her, or its Capital Contributions. Under 
circumstance requiring a return of any Capital Contribution, no Member will 
hav the right tor ceiv prop rty other than case, except as may be specifically 
provided in thi s Agreement (id. at 13 ). 

54. The Amended Operating Agreement delineated the respective rights and obligat ions by 
and between LF and Keyway , and identified LF as a 30% member and Keyway as the 
remaining 70% member (id. at~ 14). 

55. For instance, ection 6. l of the mended Operating Agreement provides that the 
Company shall hav a Board of Managers, wh ich will consist of five (5) people. 
K ywa had th authority to appoint four (4) Managers - which initiall y consisted of 
Kimora and non-party Matthew orby- and LF had the authority to appoint one (1) 
Manag r (id. at l ~). 

56. Moreo er. the Board Members appointed by K yway and LF were pecifically required 
to exerci e th ir dutie in good faith , and ection 6.5 of the Amended Operating 

greement pr vide : 

FIDUCIARY DUTIES OF 1 HE MANAGERS. A member of the Board will 
perform the dutie of a member of the Board, including duties as a member of 
any committee of the Board upon which th member may serve, in good faith, 
in a manner ·uch memb r be.Ii ves lo be in the be t interest of the Company and 
its equity holder and with uch care, including rea onable inquiry, as an 
ordinari ly prudent person in a like position would use under similar 
circumstances (id. at 16). 

57. The Am nded Operating Agreem nt also vested the Board of Managers with the abili ty 
to appoint officers of th Company, includ ing: (a) Chief Executive Officer; (b) 
President; (c) one or more Executive Vice Presidents or Vice Presidents; (d) Secretary; 
and ( e) Treasur r or Chief Financ ial Officer (id. at~ 17). 

58 . Pursuant to th Amended Operating Agreement Kimora was appointed the President, 
hief Executi e Officer, Treasur rand ecretary (id. at 1 18). 

59. Kimora has maintained tho e po ·itions ince 20 17 (id. at 19) . 

60. ction 7.2(a) of the mended Operating Agreement provides that the Chief Executive 
Officer s duties include, without limitation, 'general supervision, direction , and control 
of the business and affairs or the ompany" (id. at~ 2 1 ). 
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61. S imilarly, as th Presid nt , Kimora wa required to "assume and perform all duties of 
the Chi f x cutiv Officer' in her ab ence or disabi lity (id. at 122). 

62 . As Treasurer, immons was required to " keep or cause to be kept the books of account 
of the Company in a thorough and proper manner and wi ll render statements of the 
financial affa irs of the Complaint in such form and as often as required by thi s 
agreement the Board or the Chief Ex cutive Officer" (id. at 23). 

63. Additionally , ccti on 7.2(e) a lso provided [t]he Chief Financial Officer or Treasurer, 
subject to the other ofth Board, v ill have the custody of all funds and securities of the 
co rporation·· (id. at 24) . 

64. Although Baby Phat i Manager Managed, and the majority of the Managers were 
a1 pointed by Keyway. ction 2.5 entitled "Member Decisions' specifically carved out 
certain deci ion that required LF s consent as a member of Baby Phat and provides: 

2.5 MEMBER DECISIO S. otwithstanding anything else to the contrary 

contained herein , th Company hall not take any of the following actions 
\ ithout the prior written consent of either ( i) the Members holding more than 

80% of al l of th outstanding n.its (voting together on a single class) or (b) the 
unanimous consent of the Board: 

(a) Cau e of permit the consummation of any Liquidation Event, Sale of the 

Company pursuant to subsection (i) of the definition thereof, or 
Reincorporation ; 

(b) incur, a ··sume, refinance or guarantee any material indebtedness in an 

amount of o er 250 000 in a ingle tran action; 

(c) issu any ew Securities other than Excl uded Securities except to the event 

uch is uance of xcluded ecurities will result in LF holding less than 20% 
of th outstanding nites; 

(d) pay a salary to any employee in an amou nt over $ 100 000 annually 

( e) Make any Distri butions pursuant to Section 5 .2 of this Agreement; 

(f) Review and approve the annual budgets of the Company; 

(g) nter into any transaction with any Manager Member or any of their 
respective Affi liates other than in an arm s-length transaction on 
commercially rea enable te1ms, as determined by the Board in good faith ; 

(h) make any amendment to this Agreement or waive any provision hereof if 

uch amendment or waiv r would adversely and disproportionately affect 
LF as compared to other Members · and 

(i) except fo r the dditional Capita l Contribution require any additional 

Capital ontribution of any Member (id. at~ 25). 
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65. On April 4 2019 immons received Baby Phat' financial statements from January 
20 18 through F bruary 2019 (id. at 127) . 

66. The balance sheet immons received showed $5,000,000 in Baby Phat's bank account 
a of January 20 I 8 which was depleted throughout the year such that only $1 075 .90 
remained in the bank account as of February 20 19 (id. at 28). 

67. Robins forv ard d the emai l attach d a Picinich Aff. Ex. 14 to Simmons (id. at 129). 

68. The mail attached as Picinich Aff. Ex . 14 shows a purported loan to Blaze Ventures 
(id. at ,13 l) . 

69. On ~ebruary 24, 2021 , Simmon along with L issner, received "preliminary 2020 
financial statcm nts" from Lauren Robin n ( Robinson") (id. at 1 32). 

70. The balance sheet irnrnons received on February 24, 202 1 indicated that Baby Phat 
had only $29,508 .79 of ca h in its ' Checking/ avings . '(id. at~ 33). 

71. In the summer of 2021 , Willard Jackson was hired by Baby Phat (id. at 1 34). 

72. round that time, LF and Defendant began discussing the sale of Phat Farm, the 
ma culine clothing brand line related to Baby Phat (id. at 35). 

73. On eptem ber 1 7, 202 1 ( one of the thre days that the Loconte representatives and 
Defendants had conversations about the Phat Farm transaction), Simmons emailed her 
accountant, Robins n (id. at "8) . 

74. Robinson r sponded to Simmon by advising immons that Baby Phat only had 
$422 .30 in it accounts and that th A C was removed in 2018 and asked Simmons to 
ask LF for the tat rnent F be.lieved showed $4.5 million in Baby Phat s accounts 
(id. at ii 39-40). 

75 . Simmons truste I that Robinson was accurate when she advised her on September 17, 
2021 that Baby Phat on ly had 422.30 in it bank account (id. at 141 ). 

76. On ept mb r 18 202 1, Santino Loconte ent the fo llowing email: 

I had mi -spoke, and the 5mm was simply a capital investment and not tied to 
any marketi ng. My mi take. However LF i supposed to be made aware of, and 
also approve, the annual budget. We previously requested this from Tim, but 
had never received it. lf we could get an update here and square it away, that 
wou ld b great (id. at ,r 43). 
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77. s of ept mber 20. 2021 Simmons knew Baby Phat only had $422 .30 in its bank 
account (i I. at ii 44 ). 

78. Jackson did not request the financ ial info rmation sought by LF from Robinson unti l 
October 22, 2021 (id. at 52). 

79 . The Phat Farm transacti on was consummated on October 8, 202 1 (id. at 1 54). 

80. p ci ficall on October 27 202 1, Robinson fo n arded copies of the ' 12/31/20 and 
YTD 9/30/21 fina ncial stat men ts fo r Baby Phat" ' to Jackson with Simmons and others · 
cop ied on the mail (id. at il 57). 

81 . Th se document were r que ted b Jackson so that he can provide them to LF, which 
LF req uest d n October 1, 2021 (id. at 158). 

82. Upon receipt of the fin an ial statements, Jackson forwarded the documents to Leissner 
and copied immons stating "Let's di cuss" (id. at 1 59). 

83. According to Jackson immons expressly directed him to forward the fi nancial 
statements to L issn r b fo re sending it to LF (id. at 1 60). 

84. The next day , on October 28 202 1, Le issner, in r sponse to Jackson and in an email. to 
Jackson, pro ided Jackson with fin ancial statements from 2020 and wrote: 

Th is is what r ga th m for FY2020 al ready. The only major difference is the 
OGS/shipping cost to the one that you have now received. So we should use 

the same format. Al as mentioned I combined the cash and SIT investments 
on the a et side together. We should do that fo r 2020 and 202 1. And we need 
to think bard about how to pres nt the equity/shareholder loan portion (id. at 1 
61 ). 

85. Simmons was copied on the October 28, 202 1 email (id. at 162). 

86. The financial statement provided by Leissner were materially different than the 2020 
financia l statements provided by Robin on (id at i ii! 63-66). 

87. t her deposi tion Robinson the long-t rm accountant for Simmons, Keyway and Baby 
Phat, stated that it is improp r to combine cash and notes on a balance sheet (id. at 1 
67). 
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88. On October 29, 2021. Jackson pro ided LF with 2020 financial statements that showed 
Baby Phat had ·· urrent Assets, ash, cash equi valent" of "$4,589,283 .39" (id. at, 
68). 

89. Simmons was copied on that Octob r 29 2021 mail (id. at, 69). 

90. That ame day Jackson asked Robinson for the financial statements she previously 
provided to him in exce l format , which Robinson provided on November l , 2021 (id. 
at ii 72). 

91. On ovember 2, 202 l Jackson forwarded the financial statements in xcel format that 
he received from Robin on to hi assistant (and cousin) E lizabeth Burnett (id. at, 73). 

92. On November 2, 202 1 Burnett responded to Jackson and sent Jackson a pdf of the 
Sept mber 202 1 Baby Phat ba lance heet and statement of operations, which was 
identified 
as··Cop _o(_Dec mber_3 I_ ptember_30_ xcel_ opy_for_C.lient_ WJ_Edits.pdf' 
(id. ati] 74 ). 

93. In her email to Jackson , Burnett stated "s e edits attached" (id. at, 75). 

94. Robinson stated at her deposition that the document provided by Burnett to Jackson 
was altered (id at 76). 

95. The financial statement had a balance sheet that showed Baby Phat had "Cash, cash 
equi valent'' of "4 564,991" (id. at ~177). 

96. In reality and as confirmed by the eptember 202 1 balance sheet prepared by Robinson 
and provided to Jackson, as of September 30, 202 1 Baby Phat only had cash of $5,216 
(id. at 78). 

97. The financial statements Jackson provided LF with for year-to-date September show 
4,564 991 in '·cash" (id. at 79). 

98. Si mrnons v as copied n that ernai I id. at 80). 

99. In Jackson' o emb r 4 2021 email he did not ad ise Plainti ff of the amount of cash 
Baby Phat had in its Bank of America account at that time (id. at, 81). 

100. In add iti on to misstating the cash in Baby Phat the altered financial statements 
pro ided to LF contain a di claimer purportedly from Robinson & Company, which 
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indicates that the financial documents ' adhere to Statement on Standards for 
Accounting and Review Services (S AR ) 0. 21 . . . .' (id. at 182). 

101. D spit that di sc laim r Robin on & Company did not prepare the financial 
tatements Jack on pr id d to LF (id. at 83). 

I 02. At her depo ition Ro binson stat d that the fi nancial tatements provided did not 
adher to typical accountant standards, were inaccurate as they are "not presenting 
accurate number "and were ·'misleading because they did not 'accurately reflect the 
a set f Baby Phat' (id. at ~ 84 ). 

A. Defendants' Contentions in Support of Their Motion for Summary Judgment 

In support of their motion, Defendants submit: (1) a Rule 19-A Statement; (2) an 
affirmation of Jo ph A. Matteo, Esq. , dated December 21 2023 ("Matteo Aff."),4 together with 
accompanying xhibits including an affirmation 5 of Kimora Lee Simmons-Leissner dated 
December 21, 2023 ("Kimora Aff."); and (3) a memorandum of law dated December 21 2023 
("Defs' Mem.' ). 

In her affirmation, Ki mora states that she is the Pre iden t and CEO of Baby Phat (Kimora 
Aff. at 1 1-2). he aflirm that ida Commodities . gents Delaware LLC (' Midas") was the 
sole member of Keyway when Keyway was fo rmed in November 20 17 and that Greg Robinson 
was the manager of Midas when it was the ole member ofKeyway (id. at ~1 3-4). She states that 
Midas name changed to ·•z One LLC 'on March 4 20 19 and that it is the sole member of Keyway 
(id. at 114-5). Kimora repr sent that he is the beneficial owner of Z One LLC as well as being 
the "ultimat indirect beneficial O\. ner of K yway" (id. at 1~ 7-8). Kimora claims that "Keyway is 
not, nor has it ev r be n, a managing member of Baby Pbat" and that the Board of Managers of 
Baby Phat has never held a formal m eting (id. at ~ 9-10). She states that, although she was 
"appointed as a member of the Board of Managers of Baby Phat in November 2017, I did not 
become aware of this until year later· (id. at 11 ). She claims that when Leissner "presented the 
Baby Phat purchas to me around the ho! idays in 202 1, he did not provide me with copies of the 
Unit Purcha e Agreement and Operating Agreement attach d as Exhibits 2 and 3 to the Matteo 
Affirmation and that she did not review them "unti 1 y ars later" (id at ~j 12). 

4 The purpose of coun el's affirmation is to submit relevant exhibits (see Matteo Aff. at 11 1-3 
and Ex . 1-29). 

5 Al though couns I lab Is it as an affidavit, it i not sworn to before a notary public and, instead, 
Kimora affirms to the truth f th statement · contained in her affidav it making it technically an 
affirmation. 
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According to K.imora, she "did not receive, prepare, nor did [she] know about, the email 
and attachments sent on February 6, 2019 by Tim Leissner to Adam Lefkowitz and Santino 
Loconte attached as Exhibit 14" to the Matteo Affirmation and also did not receive or know about 
the June 2, 2020 emai l sent by Tim Leissner to Adam Lefkowitz and Santino Loconte, attached as 
Exhibit 15 to the Matteo Affirmation (id. at ,r,i 13-14 ). She also claims that she did not receive or 
know about the email sent on June 3, 2020 by Tim Leissner to Adam Lefkowitz and Santino 
Loconte attached as Exh ibit 16 to the Matteo Affirmation (id. at ,i 15). She represents that she did 
not receive, prepare, or know about the email and attachments sent on June 16, 2020 by Tim 
Leissner to Adam Lefkowitz and Santino Loconte attached as Exhibit 17 to the Matteo Affim1ation 
or those sent on March 10, 2021 by Tim Leissner to Adam Lefkowitz, Santino Loconte, and 
Anthony Loconte attached as Exhibit 18 to the Matteo Affirmation (id. at ,i,i 16-17). 

Kimora asserts that neither she nor Keyway "received proceeds of the 'loans' supposedly 
evidenced by the documents attached as Exhibits 10 and 11 " to the Matteo Affirmation and that 
she "did not make any statements about the ' Additional Capital Contribution ' as defined in Section 
3. l of the Operating Agreement on any phone calls with Adam Lefkowitz, Santino Loconte, or 
Anthony Loconte" (id. at ,i,i 18-19) . She affirms that she did not authorize Leissner to make those 
" loans" and has tried to recover the proceeds of the " loans" to no avail (id. at ,i,r 19-20). Kimora 
claims that Leissner caused the " loans" to be made and gave the proceeds of one of the "loans" to 
his parents to buy a home in Austria (id. at ,r 22) . Finally, Kimora asserts that "Loconte never asked 
Keyway to become a co-guarantor of the ConnectOne Bank loan referenced in Exs. 24-26 of the 
Affirmation"· (id. at ,r 23). 

In their memorandum of law, Defendants argue that Plaintiffs "causes of action against 
Simmons and Keyway are based on the false premise that Simmons and Keyway, of which 
Simmons is the indirect beneficial owner, purportedly stole $4.2 million from Baby Phat, the 
limi ted liability company in which both Keyway and Loconte are members," but that Simmons 
did not authorize, benefit or know about the transfer of funds and it was instead her now-estranged 
ex-husband Leissner that caused Baby Phat to " loan" the funds to third parties and then conceal 
the loans from Loconte, Simmons and Keyway (Defs' Mem. at 1) . Defendants argue that: (1) the 
Court should dismiss Plaintiff's cause of action for fraud against Simmons and Keyway because 
neither made any of the alleged misrepresentations; (2) the Court should dismiss Plaintiff's cause 
of action for breach of fiduciary duty against Keyway because Keyway is a non-managing member 
of Baby Phat and therefore does not owe any fiduciary duties to its fellow members as a matter of 
law and did not " loot" Baby Phat but rather Leissner "surreptitiously 'loaned"' Baby Phat's assets 
for the benefit of his parents and third parties without Keyway receiving any financial benefit; (3) 
the Court should dismiss Plaintiff's cause of action for conversion against Keyway because 
Keyway never received the proceeds of the " loans" and because this cause of action is duplicative 
of Plaintiff's cause of against Keyway for breach of Baby Phat's Operating Agreement; (4) the 
Court should dismiss Plaintiff's cause of action against Keyway for breach of Baby Phat's 
Amended Operating Agreement and for breach of the implied covenant of good faith and fair 
dealing because Plaintiff "all eges that Keyway breached the Amended Operating Agreement by 
purportedly removing its own capital contribution without Loconte ' s consent and by refusing to 
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become a co-guarantor of Loconte s loan from ConnectOne Bank" when Keyway had no role in 
making the " loans "did not remove any capital from Baby Phat and never refused to become a co­
guarantor of Loconte 's loan· (5) the Court should di miss Plaintiffs cause of action against 
Keyway for breach of a separate I tter agreement that Keyway executed in connection with the 
amendment of the Baby Phat Operating Agreement in which Keyway "acknowledged that if 
Loconte or its affiliate purchased the ConnectOne loan from the bank then Baby Phat would make 
future payments to either Loconte or the affiliate that acquired the loan ," but that neither Plaintiff 
nor its affiliate ever purcha ed the loan from ConnectOne Bank and the letter agreement is 
therefore irre levant · and (6) the Court should dismiss Plaintiff's cause of action for breach of 
fiduciary duty again t Simmons becau e "Simmons neither caused Baby Phat to ' loan' Baby Phat's 
money to third parti es nor altered Baby Phat's financial tatements to conceal those 'loans,' which 
are the two bases of Loconte's fiduciary duty claim against her" (id. at 1-3). 

In further support of the dismi sal of the First Cause of Action for fraud , Defendants argue 
that Plaintiff base its fraud claim on "three misstatements on which Loconte' s principals allegedly 
relied in deciding to se l I Baby Phat to Phat Farm" (id. at l 0). Defendants claim these misstatements 
are, first , that "Simmons and Willard Jackson told Loconte' s principals on September 16, 2021 
that the Additional Capital Contribution remained in Baby Phat" (id. at 10-11). Second, that 
Keyway "provid d financial statements to Loconte that misrepresented Baby Phat ' s financial 
position by concealing the ' loan 'from the Additional Capital Contribution" (id. at 11). Third, that 
"Leissner misrepresented in a June 2020 email that Baby Phat continued to hold the Additional 
Capital Contribution· (id). 

Regarding the first alleged misrepresentation , Defendants assert that neither Simmons nor 
Jackson told Plaintiffs principals at any time, including on September 16, 2021, that Baby Phat 
continued to hold the A C and that none of Pia inti ff's principals recall having any discussions 
with Simmons and Jack on regarding the CC (id). With respect to the second alleged 
misrepresentation Defendant argue that Leissner provided the financial statements to Loconte on 
his own and not on behalf of Keyway as Plaintiff contends (id.). They state that 'Leissner was not 
a member, manag r director, officer or employee of Keyway, and in any case Keyway had no role 
in managing Baby Phat's affairs; that role wa delegat d to Baby Phat ' s Board of Directors, of 
which Keyway was not a member' and that " immons did not prepare, review or receive any of 
the e statements, and did not know that Leissn r had sent them . . . or is there any evidence that 
any other person associated wi th Keyway was aware of Leissner ' s communications with Loconte 
about the financial tatements at the time that Leissner sent them ' (id.) . Regarding the third 
mi repre entation, D ·~ ndants argu that the June 2020 emai ls upon which Plaintiff relies were 
between its principals and Leis ner without Simmons being copied on the emails or aware they 
were sent (id.). Plaintiff al o argue that because neither immons nor Keyway made a material 
misrepre entation of fact Plaintiff cannot e tablish the other required elements of fraud (id. at t 2 
n 3). 

Second, Defendant argue that the Court should dismiss Plaintiffs Second Cause of Action 
for breach of fiduciary duty against Keyway ba ed on allegations that Keyway falsified Baby 
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Phat s financial info rmation and looted the AC (id. at 12). Defendant contend that Keyway did 
not owe Baby Phat or Loconte any fiduciary duti es as a non-managing member of Baby Phat that 
played no role in th management of that nti ty (id. at 12) . They also assert that even if Keyway 
did owe Baby Phat or Loconte any fiduci ary duties it could not have falsified financial statements 
or ' loot[edr the AC be au e Simmon did not know that the purported loans had been made and 
neither Simmons nor Keyway received the proceeds of those purported loans (id. at 12-13). 
Defendants also assert that Plaintiff' cause of action for breach of fi duciary duty against Keyway 
is ' at least partially duplicati ve of its cause of action for breach of the Operating Agreement agai nst 
Keyway" becau e it " is based , at least in part, on the purport d ' looting' of the Additional Capital 
Contribution ' which i also the basis of Plaintiff' cause of action for breach of the Amended 
Operating Agreement (id. at 13). 

Third , Defendant argue that th Court hould dismiss Plaintiff's Third Cause of Action 
for conversion aga in t K yway bas d on all gati ons that Keyway converted the ACC for its own 
personal benefit b cause Key way did not rece ive any proceeds of the ACC, which it contends were 
sent to third parties, and it i , also dup licative of its Fourth Cause of Action for breach of the 
Amended Op rati ng Agreement (id. at 13- 14) . 

Fourth Defendants argue that th Court hould dismiss Plaintiff's Fourth Cause of Action 
fo r breach of the /\mend d Operating Agre ment ba ed on all eged breaches of Sections 3.1 , 3.2(a) 
and 2.5 of the Amended Operating Agreement and the implied covenant of good faith and fair 
deal ing based on K yway 's alleged ly (1) removing $4.2 million of the ACC from Baby Phat 
without Loconte s consent· and (2) " fa il [ing] and refus[ing] to become a co-guarantor of the 
CNOB Loan" (id. at 15) . They argue that Section 3. 1 required Keyway to contribute the ACC to 
Baby Phat within 180 days of the execution of the Operating Agreement, which it did, that Section 
3.2(a) provides that members cannot demand or receive a return of their contri butions to Baby, 
which Keyway did not do, and that Section 2.5 sets fo rth actions that Baby Phat cannot take 
without Loconte 's permi sion, which are not relevant here and that Keyway did not cause Baby 
Phat to take (id. ). Defendant cont nd that Ke ay ha not breached the Amended Operating 
Agreemen t wi th re peel to becoming a co-guarantor of the CNOB Loan in that the First 
Amendment to the Am nded Op rating Agreem nt requires Keyway to cooperate with Plaintiff to 
complete and x cute th necessary documents with ConnectOne Bank with respect to the CNOB 
Loan to add Key way as a co-guarantor of the C OB Loan but that Loconte never asked Keyway 
to become a co-guarantor of the C OB Loan nor did Locante ever present Keyway with any such 
documents and , therefore, Keyway never fai led to cooperate with Loconte (id. at 15-1 6). 
Defendants argu that Baby Phat ha made all payment on the C OB Loan since the Phat Farm 
transaction closed and, therefore Plaintiff has suffer d no damages (id. at 16). Defendants fi nally 
argue that the aspect of Plainti ff's Fourth Caus of Action for breach of the implied covenant of 
good fa ith and fair dealing should also be di mi ed as dupli cative ofth other aspect of its Fourth 
Cause of Action wh ich a serts a breach of contract claim (id. ). 

Fifth Defendants argue that the ourt should dismi s Plaintiff Fifth Cause of Action for 
breach of the Letter gr ement against Keyway by all egedly failing to cause Baby Phat to make 
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the required payment on th C OB L an (id.). They contend that the Letter Agreement only 
provides that "if Loconte or it affiliate (defin ed coll cti ely as the ew Lender ) purchase the 
CNOB Loan from ConnectOne Bank then Baby Phat will make payments to the New Lender" 
and here neither Loconte nor any affi li ate of Loconte purchased the CNOB Loan from ConnectOne 
Bank and moreover, ·'K yway ha caused Baby Phat to make every payment due on the CNOB 
Loan to Connect n Bank" (id. at 17). 

Sixth De r· ndants argue that the Court should dismiss Plaintiffs Sixth Cause of Action for 
breach of fiduciary duty against immons b cause they claim Simmons ne er authorized Baby 
Phat to make ··Joans' to Dr. tock or Blaze Ventures from the CC and that she was not aware in 
2018 that $4.2 million f that amount had been " loaned" to third parties (id.) . They also repeat 
their argument that Simmons did not falsify any financial information provided to Loconte and 
that it was Leissner that altered Baby Phat's financial before providing them to Loconte but that 
Simmons wa unawa re of Leissner ' act and never received copies of the altered financial 
statements (id. at 17- 18). 

B. Plaintiff's Co11te11tio11s in Opposition to Defendants' Motion for Summary Judgment 

In oppo it ion to Defendants· motion , Plaintiff submits: (I) Plaintiffs Response to 
Defendant · tatement of Material Facts and Plai ntiff s Counter-Statement of Material Facts dated 
February 5, 2024; (2) an affirm ation of Arnold P. Picinich Esq. dated February 5, 2024 ("Picinich 
Aff."),6 together with attach d exhibits; and (3) a rn morandum of law dated February 5, 2024 
("Plf s Opp. Mem. '). 

[n its memorandum of law Plaintiff argue that it was first advised on March 7, 2022 that 
the $4.5 million ACC that Keyway was r qu ir d to contribute to Baby Phat when it purchased its 
70% interest in the Company in 20 17 was mis ing (Pl f's Opp. Mem. at 1). It contends that despite 
not disputing that Loconte wa provided with financial statement indicating that Baby Phat had 
$4.5 million in cash in its acco unt and se lling a 100% interest in Phat Farm Holdings Defendants 
contend that they did not know that immons' husband Leissner was falsifying financial 
statement and had removed the CC from Baby Phat in 2018 (id.). It asserts that Simmons and 
her employees claim to be unaware a to the operations of Baby Phat but that the evidence and 
testimony do not upport this claim (id. at 1-3). 

Following a summary of Plai ntiff' Re ponse to Defendants ' tatement of Material Facts 
Plaintiff first argues that D fendants ignor evidence and testimony in seeking summary judgment 
di missing Plainti ff's ixth a use of ction for breach of fiduciary duties against Simmon (id. at 
11 ). Plainti ff asset that , at all relevant times. Simmons wa the CEO, President, Treasurer and 
Secretary of Baby Phat, as wel l as being the managing member of Baby Phat ' s Board of Managers 

6 The purpose of counsel's affirmation is to submit relevant exhibits ( ·ee Picinich Aff. at~~ 1-36 
and Exs. 1-35). 

[* 26]



FILED: WESTCHESTER COUNTY CLERK 05/17/2024 02:41 PM INDEX NO. 62231/2022

NYSCEF DOC. NO. 157 RECEIVED NYSCEF: 05/17/2024

27 of 51

Page 27 

and therefore, based on th se position , Simmon owed fiduciary dutie to LF and Baby Phat 
under both the express term of the Amended Operating Agreement and New York law (id.). 
Plainti ff contends that Simmon "ignores the evidence that demonstrates she knew about the 
missing ACC, yet concea led that information from LF" and that "as of June 4 2019 Simmons 
knew: (i) the C wa removed from the ompany's bank account; (ii ) that Baby Phat made 
' loans' to third-parti e : and (iii ) the · loans' were in default" but " took no action to inquire about 
the issues, prot ct LF or en ad ise LF of the situation ' (id. at 11-12). Plaintiff also argues that 
" in 2021 and during negoti ations regarding LF' s sale of l 00% interest in Phat Farm the parties 
exchanged several communications where in LF inquired about the ACC that it understood 
remained in Baby Phaf s bank account," specificall y citing a eptember 17 2021 email exchange 
between immon and Robinson in which Robinson advised immons that Baby Phat had only 
$422.30 in its accounts rather than the $4.5 million as L believed but Simmons ignored 
Robinson· s request that she ask LF to end statements indicating that Baby Phat had an account 
containing $4.5 million do ll ars (id. at 12). Plaintiff also argues that Simmons did not advise LF of 
the true ca h balance in Baby Phat when her ceiv d a letter of intent fo r the Phat Farm transaction 
containing an ''·Ex isting Ca h On-Hand ' term that ex pressly stated that the ' remaining [ACC] 
investment of $4,589 283.49 that wa in Baby Phat s account would be spent in a manner agreed 
upon by the parties after the Phat Farm transaction closed" (id. [citations omitted]). 

Plaintiff contends that Simmon does not address these facts or provide authority indicating 
that they ar immaterial , but rather claims that she cannot be 1 iable for a breach of fiduciary duty 
because she did not p rsonally fa l ify financial in formation or authori ze the purported loans made 
with the C (id. at 1.., ). ccording to Plaintiff there are disputed facts, first, because "testimony 
and evidence indi cate that immons in fact did participate in the falsifying of financial information 
that wa provid d to LF .. (id.). support, Plaint iff cit s to Baby Phat ' s financial statements 
received from Robin on in response to requ sts from Jackson , on behalf of Simmons, showing 
'"cash ' of 29 509a ofOecember2020and 5 216asof ptember 202 1 ' butclaimsthatJackson 
was instructed by Simmons not to send the financial directly to LF and instead ' required Leissner 
get in vol d and · review' all of the financia ls before LF r ceived them '(id.). Plaintiff argues that 
" Jackson with immons' knowledge, worked with Leissner to provide LF with altered financial 
statement for 2020" and ·direct d his a istant (and cousin) to alter the year-to-date 2021 
financial s, which were then provided to LF " resulting in LF receiving 2020 and 2021 balance 
sheets indicating that Baby Phat ha 4.5 million of cash on hand which Simmons knew was false 
and for which Jack on admitted was "misleading' at hi s deposition (id.) . Plaintiff argues that 
Jack on's testimony that hi actions w re tak n at immon 's direction and the fact that he copied 
her on all correspondence raises at least an issue of fact that she participated in falsifying financial 
information (id. at 14). 

Plaintiff also argues that Kimora s claim that he was not aware that purported loans were 
made, one of which was made to a company owned by her brother, or that the ACC was a required 
obligation under the Operating Agreem nt, are disputed facts (id.) . Plaintiff contends that "[a]s the 
Treasurer, Simmons was the individual responsible for overseeing (and handling) Baby Phat's 
finances and te tified that he wa "not aware' that Leissner ' had any role in Baby Phat, which 
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contradict her claim now that Lei ner unilat rally authorized these ' loans' and transferred 
millions of dollars out of the a count she was supposed to be over eeing without her knowledge" 
(id.). Plaintiff contends that th 'claim that Simmons was 'not aware ' of the ACC obligation (or 
that Keyway pmchased the 70% interest at all) is highly disputed as it is contradicted by Simmons' 
own signature on th OJ rating Agreement comments to the public that she 'hunted down' LF in 
20 I 7 to purchase Baby Phat, and document and correspondence she produced all indicating that 
he was aware of and consummated the Baby Phat transaction ' (id.). Plaintiff also takes issu with 

Simmons' credibi lity generally based on purported contradictions between her positions and her 
own affidavit or the testimony of other (id at 14-15). 

Second, Plaintiff argue that ''blaming'' Leissner does not "absolve" Defendants of fraud 
(id. at 15). Plaintiff contends that' D fendants proclaim that Count One (Fraud) must be dismissed 
becau e neither immons nor Keyway made any of these alleged misstatements ' suggesting that 
the intentional concealment of information can n ver constitute fraud, and Le.issner's admitted 
misrepresentat ions should be ignored 'and that these arguments are factually and legally incorrect 
(id. [ citations om itt d]). Plaintiff again points out that immons held "every executive role within 
Baby Phat (i ncluding being the managing member of Baby Phat s Board) and, thus, owed fiduciary 
duties ' including an obligation to disclose material facts which she failed to do (i.e., she had an 
obligation to disc! se that the ACC was no longer being held) (id at 16). Plaintiff further claims 
that it is di puted that she wa involved in altering the financial tatements provid d to LF in 
October 202 l and , therefore , immon is not entitled to summary judgment (id.). Plaintiff claims 
that the other facts purported ly cited by Defendants to sugge t that there is no factual dispute are 
incorrect or over lated (id). It claim there is an issue of fact "as to whether Simmons was on calls 
in September 202 1 regarding the A C" (id.). Plaintiff also argues that Defendants' "position that 
Leissner wa not send ing fat ified financials on behalf of Keyway or Simmons is illogical and 
completely ignor that immons effectively delegated Leissner to control both Keyway and Baby 
Phat" because Lei ner 'held him elf out as operating on Simmon ' and Keyway's behalf, was 
authorized to transfer rn ney out of Keyway's bank accounts, and was delegated - by Simmons -
to handle all financial a pects of the Baby Phat business (despite that being her role as Treasurer 
and Board Manager)" (id at 17). Plaintiff contends that ·'[t]o suggest that Leissner was a 
representative and agent of Keyv ay hen dealing with the company ' accountants and negotiating 
Keyway s 70% purchase of Baby Phat, but no longer an agent when communicating with LF and 
providing fa lse financial is pr post r us and n verthel ss present an issue of fact that precludes 
ummary judgm nt" (id.) . 

Third, Plaintiff argues that Keyway di regarded several obligations in breach of the 
Amended Operating Agreement (id.). Plaintiff contends that' contrary to what Defendants would 
have this Court b lieve, both the express and implied provisions of Sections 3.1 and 3.2 provide 
that the A C should not be removed from Baby Phat except in accordance with the parties' 
agreement" ' (id. at 18). Plain ti ff cont nds that " indisputably never occurred, and the money was 
withdrawn from Baby Phat" scoffer in May 2018 with[out] LF 's knowledge" and, therefore,' [t]o 
sugge t that there is no xpr ss or implied breach of those provisions because Keyway did not 
' demand' th return of that ACC would render the bulk of the consideration Keyway was to 
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contribut to th tran action m aningl ss" (id.). Plaintiff al o argues that fo r Defendants to 
suggest Keyway did not · cau e' Baby Phat to remove the ACC is di sputed as Leissner was 
authori zed to act on K -yway s b hal f' is incorrect as "Defendants disclaim any liability for the 
removal of the J\CC by b laming eissner but also proclaim Leissner had no authority in K yway 
(or Baby Phat for that matt r) to initiate that removal (despite having access to, and authority over, 
the bank acco unl )' and ''[b]oth cannot be true and neither are supported by ' undisputed ' facts" 
(id. at 18). Plain tiff argues summa1 judgment mu t denied based on these purported facts along 
with the fact that AC was remo ed without the approval required in Section 2.5 of the Amended 
Operating Agreement (id.). Plaintiff n xt argues that Keyway cannot avoid liability due to its 
failure to become co-guarantor of the CNOB Loan because, despite admitting it has never become 
co-guarantor of th OB I oan it claims to have done so because '" LF did not ask ' Keyway to 
become th co-guaranlor" and requesti ng compliance is not r quired and is a di sputed fact (id.). 
Plaintiff argues that Key way was contractually ob ligated to take thi action, which it has admitted 
it has not done , as part of the consideration f r the Phat Farm transaction (id. at 18-19). Plaintiff 
asserts that Ke way' argu ment that the breach of the implied covenant of good faith and fair 
dealing must b dism i sed as duplicati e fa il s because the "allegati ons concern[ing] Keyway 's 
disregard of LF, the remo al of th A , and operating Baby Phat to the exc lusion ofLF for years 
... not only vio lates expres provisi ons in the Operating Agreement (as detailed above), but they 
also com1 letely undermine the consideration LF wa supposed to receive under the various 
transaction , such as the use of the CC to bolster Baby Phat" (id. at 19). 

Fourth, Plaintiff argues that it has alleged a valid claim for its Third Cause of Action for 
conversion because' it is highly di puted whether Keyway indirectly (or directly) received any of 
the proceeds" -a it is disputed whether the third parties purportedly recei ving the loans received 
the funds and v n if Leissner had unilaterally made the purported loans there is a question of 
fact as to whether he was acting on Key way ' behalf (id. at 20-21 ) . Plaintiff al o argues that the 
conversion claim i not du plicative of the breach of contract claim as the conversion claim is a 
derivative claim brought on behalf of Baby Phat (id. at 21) . 

F ifth, P lainti ff contends that, in seeking summary judgment "Defendants argue that (i) 
Keyway did not · toot ' th · CC or fa lsify financial statements· (ii) Plaintiffs cause of action is 
' duplicati ve' (in part) of it cause of action for breach of the Operating Agreement; and (iii) 
Keyway did not owe Bab Phat or LF any fiduc iar dutie but that these arguments fail because: 
( I) it is d isputed whether Keyway and Leissner as its representative removed the ACC in 
contra ention 01 its obl igations: (2) the claim is not dup li cative because it is being asserted on 
behalf of a d ifferen t (non-contracting party) such as Keyway which did not owe contractual duties 
to Baby Phat und r the Operating gre ment' and (3) Simmons was the managing Board Member 
and designated a the "LF Representative" and as the "ultimate beneficial owner of Keyway and 
[who] had authority to act on its b half - was contro lli ng management, which is sufficient to 
impose fiduciary duti es · (id. at 2 1-22) . 
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C. Defendants' Contentions in Further Support of Their Motion 

In further support of their motion , Defendants ubmit: (I) Defendants ' Response to 
Plaintiffs Counter-Statement of Material Fact dated February 15, 2024; (2) an affirmation of Julia 
R. Livingston, sq. dated February 15 2024 ("Livingston Aff.") 7 together with attached exhibits· 
and (3) a reply memorandum of law dated February 15, 2025 (' Defs Reply Mem."). 

In their reply memorandum, Defendants first reiterate their argument that Plaintiffs fraud 
claim fai ls because Defendants made no material misstatements (Defs ' Reply Mem. at 1). They 
assert that the undisputed evidence demonstrate that neither Simmons nor Keyway made any of 
the three misr pres ntations allegedly made prior to the consummation of the Phat Farm 
transaction and that, in tead , Plaintiff ' ·attempts to change its theory, now claiming that Simmons 
purportedly knew but failed to di sclose that Baby Phat no longer had most of the Additional Capital 
Contribution'' but that Plaintiff cannot defeat summary judgment based on new theories of liability 
not alleged in the operati ve complaint (id. at 1-2). Defendants argue that even if Simmons knew 
about the purported loan and had a duty to disclos , any omission wou ld have to be material (id. 
at 2). Here , Defendants argue. the dditional Capital Contribution had nothing to do with the 
Phat Farm transaction; th purchas pric for Phat Farm indisputably was to be paid from Phat 
Farm ' own futur net cash fl w- not from funds that Baby Phat had on hand [and] ... [i]ndeed, 
the Unit Purcha Agreement te ll ingly does n t include any representations or warranties 
regarding Bab Phat" s financial condition or the Additional Capital Contribution" thereby 
demonstrating that Plaintiff ·'understood that Baby Phat' financial condition was irrelevant to the 
Phat Farm transaction" (id.) . With respect to Plaintiffs argument that there are disputed issues of 
fact regarding whether Simmons participated in alt ring the financial statements received by 
Plaintiff in October 2021, Defendant argue that Plaintiff cannot demonstrate that Simmons 
personally made changes to the document or sent it to Plaintiff and these events occurred after the 
Phat Farm ' s transact ion closed, thus barring any claimed reliance on purportedly altered financials 
(id. at 2-3). Defendants argue that " Loconte ' s attempt to create disputed issues of fact with respect 
to the purported misrepresentations on which it previously based its fraud claim confirm that the 
Court should grant De fendants ' Motion" and in support Defendants rely on disputes between the 
partie as to which individuals w re on call s regarding th ACC in September 2021 and argue that 
Plaintiff ha submitted no "com pet nt evidenc " to defeat summary judgment (id. at 3). 
Defendant argue that .. the fact that Leissner sent purportedly ' falsified financials ' to Loconte in 
the years prior to the Phat Farm transact ion cannot form the basis of a fraud claim against Simmons 
or Keyway" because Leissner held no positions at Keyway , it was not a manager of Baby Phat and 
Simmon never received or reviewed the financial statem nts or knew they were sent (id. at 3-4). 
They further cont nd that Leis ner 's ac tion cannot be imputed to Keyway or Simmons because he 
"sent th al ter cl financial tatem nts to cover up his own theft of the Additional Capital 
Contribution- an act ion that harmed Keyway and immon ' interests" (id. at 4). 

7 The purpose of counsers affirmation is to submit relevant exhibits (see Livingston Aff. at~~ l-
363 and xs. 1-4). 
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cond, Defendant rei terate that the Court should dismiss Plaintiffs Second Cause of 
Action fo r br ach of fiduc iary duty again t Keyway because Plaintiff cannot dispute that non­
managing member of limited liability companies do not owe fiduciary duti es to either the limited 
liability company or that company 's members and Plaintiff "admit that Keyway was not a 
member of Baby Phaf s board of managers, which had the exclusive 'power and authority to 
manage' Bab Phat' affair " (id. at 4-5). Defendants argue that this is di fferent from a situation 
where all management responsibilities were automatically vested in the members because the 
company did not specif a manager in its article of incorporation ' and that it does not matter that 
'S immons, who beneficially owns Keyway , was a member of Baby Phat's board of managers" 
because Keywa i a separate and di ti nct enti ty from Simmons (id. at 5). Defendants argue that 
the undi sputed facts demonstrate that Keyway did not breach any purported fiduciary duties owed 
to Plainti ff because Key ay did not take the AC (id.). They assert that it is di sputed as to whether 
Leissner acted on Keyway ' s behalf when he purportedly removed $4 .2 million from Baby Phat 
and that Plaintiff ·'poin ts to no evidence that Leissner wa acting as Keyway s agent when he 
consummated the ' loans' from Baby Phat' account, and, in any event, Leissner' actions cannot 
be imput d to Ke way because he had abandon d Keyway s interest by looting the Additional 
Capital Contribution and giving it to what Loconte concedes were ' third-parties"' (id.). Defendants 
also contend that Plaintiff "doe not dispute that its cause of action against Keyway for breach of 
fiduciary duty i ba ed on the ame a ll eged facts as its cause of action again t Keyway for breach 
of the Operating Agreement'' and, therefore the Court should dismiss Plaintiffs Cause of Action 
for breach of fiducia ry duty as duplicative (id. at 5-6). 

Third , Defendants argue that Plaintiff's conversion claim fail s because it is undisputed that 
neither K yway nor immons r moved th C (id. at 6). They rei terate that the Court "should 
di smiss Loconte ' s cause of act ion for conversion against Keyway because Loconte cannot prove 
that Keyway ex rcis d domin ion over th portion of th dditional Capital Contribution that 
Leissner sto l , and Loconte's conver ion c laim i duplicative of its cause of acti on for breach of 
the Operating gr ment' (id.). Regarding Plaintiff' argu ment that there is a disputed issue of 
fact as to whether Keyway received proceed from the A C, Defendants contend that Plaintiff 
"admits that $4.2 of the Additional Capi tal ontr ibution was transferred to milio Stock and Blaze 
Venture , who Loconte concedes are ' third-parties "' but also argues that it is unclear whether 
Stock and Blaz V ntures received the funds , which argument Defendants claim is speculative and 
conclusory and thu insufficient to overcome a motion for summary judgment (id.). In further 
support of the dism is al of this claim, Defendant argue that Leissner was not acting on Keyway ' s 
behalf and Keyway did not recei e the funds after they were transferred so it could not have 
exercised dominion and contro l (id. at 7). Defendants also argue that Plaintiffs conversion claim 
should b dismissed as duplicative of its breach of the Amended Operating Agreement claim as 
"courts can and should dismiss derivative c laims where they are duplicati ve of direct claims" (id. 
at 7-8). 

Fourth Defendant argue that the Court shou ld dismiss Plaintiff's Fom1h Cause of Action 
for breach of the /\mended Operating Agreement against Keyway (id. at 8). Specifically, in 
response to Plaintiff' assertion that Keyway breached Sections 3.1 3.2 and 2.5 of the Amended 
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Operating Agreement and the implied covenant of good faith and fair dealing by allegedly 
removing 4.2 million of the Additional Capital Contribution without Loconte s consent and 
purport dly fai ling to become a co-guarantor on the C OB Loan," Defendants first contend that 
the undi puted facts nfirm that Keyway did not breach Section 3.1 of the Amended Operating 
Agreement because it mere! required Keyway to make the ACC, which it did (id.). With respect 
to Section 3.2, Defendants argue that Pl aintiff admit that this section only provides that "no 
Member may demand or receive a return of hi s her or its Capital Contribution ' but fails to offer 
evidence that Kcyway demanded that Baby Phat return the ACC or that Keyway received it and 
admits that it was transferred to third parties (id. at 8-9). Defendant assert that the undisputed 
facts " likewise confirm that Keyway did not breach Section 2.5 of the Operating Agreement, which 
Loconte admit s prohibits Baby Plrnt from engagi ng in certain tran actions without Loconte's 
approval " because. whi le Plaintiff argues that Leissner was acting on behalf of Keyway when he 
caused Baby Phat to make the purported loans of the ACC, the authority to manage Baby Phat was 
vested olel in its B ard of Managers which did not include Keyway (id. at 9). Defendants next 
argue that Plaintifr Opposition .. demonstrates that Keyway did not breach the Operating 
Agreement with respect to becoming a co-guarantor of the C OB Loan" because Keyway was 
only a ked to cooperate with Pl aint iff to execute the neces ary documents to become a co­
guarantor and Pl ainti ff never asked Keyway to sign any documents to become a co-guarantor after 
the Am nded perating Agreement was executed (id. at 9-10). Moreover, Defendants assert, Baby 
Phat ha made every payment owed on the C OB Loan since the Phat Farm transaction closed 
and, therefore, Plaintiff has uffered no damages (id. at I 0). 

Defendants also argue that the Court "should rej ect Loconte' contention that Keyway has 
breached the mended Operating Agreement by claiming indemnification for its fees and 
expenses in connecti on with defending itse lf in this action" because the Amended Operating 
Agreement express! permits Keyway to receive ind mnification for its fees and expenses in 
connection with its defense in this action and because Plaintiff does not assert this claim in the 
Amended Complaint (id.). Defendants contend that "Loconte does not- and cannot-point to any 
independent ba i for it cause of action for breach of the implied covenant of good faith and fair 
dealing, and in fac t concede that thi claim is ba ed on the same alleged acts as its claim for breach 
of the Operating greement'· and. therefore. it is duplicative and should be di mis ed (id. at 11). 

hfth. Defendants contend that Plaintiff concede that Defendants did not breach the Letter 
Agreement because it does not address Defendants· argument that there was no breach as "(i) that 
agreement provides that if Locont or its affi liate purchased the CNOB Loan from ConnectOne 
Bank, then Baby Phat wo uld make the loan payments to the purcha er, and (i i) n ither Loconte 
nor any of its affiliates ever purchased the CNOB Loan from ConnectOne Bank" (id. at 11). 
Defendants contend that Plaintiff in fac t admi ts that neither it nor any of its affi liates purchased 
the C OB Loan ( id. at 11-1 2) . 

ixth , Defendants argue that the Court shou ld di smiss Loconte 's Sixth Cause of Action for 
breach of fidu ciary duty against Simmons becaus the basis for this claim is the same as the basis 
for the fraud claim and Plaintiff provides no evid nee that Defendants made material 
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misrepresentations regarding th ACC before the Phat Farm transaction closed (id. at 12) . 
Defendant argue that the '·only repre entation cited in the mended Complaint other than the 
September 202 1 ph ne call s and the financial statements provided after the Phat · arm deal closed 
is the Jun 2020 email Leis ner sent to Loconte stating that the Additional Capital Contribution 
was ' held as b fore , no change there'' but Simmon was not copied on the email or aware that 
Leissner had ent it (id.). Defendant contend that Plaintiff cannot argue that the "fraud and 
fiduciary duty claims against Simmons ar ba ed on Simmons' fai lure to disclose the fact that 
Baby Phat no longer held the majority ofth Additional Capital Contribution " but Plaintiff cannot 
assert this new theory hich it did not plead in its Amended omplaint (id.). 

ST A DARO OF REVIEW 

Th l gal standards to be applied on a motion for summary judgment are we! I settled. The 
proponent of a motion for summary judgment' bear the initial burden of demonstrating its prima 
facie enti tl.ement to the requested reli f' (R eyes v Arco Wentworth Mgt. Corp., 83 AD3d 47 50 
[2d Dept 201 1 l see also Alvarez v Prospect Hosp., 68 Y2d "20 [1986]) . The moving patty must 
tender sufficient e idenc to demonstrate a a matter of law the absence of a material issue of fact. 
Failure to mak that initial bowing require denial of the motion, regardless of the sufficiency of 
the opposing paper (William J Jenack Estate Apprai er & Auctioneers, Inc. v Rabizadeh, 22 

Y3d 4 70 [201 3 ]' Vega , Res/ani Constr. Corp. 18 Y3d 499 [201 2]). 

Once the moving party has made a prima facie showing of entitlement to summary 
judgment, the burden of production shifts to the opponent, who must go forward and produce 
sufficient evidence in admi ibl form to establi h the ex i tenc of a triable issu of fact or 
demon trate an ace ptable excuse for failing to do so (Reyes, 83 AD3d 47· Jacobsen v New York 

' ity Health & Hosps. C0tp ., 22 NY3d 824 [20141). party opposing summary judgment may not 
rest on m re conclusions or unsupport d assertions; rather the party mu t "affirmatively 
demonstrate th m rit of its claim or defewe" ( al/ado v Jiacono, 126 AD3d 927, 928 [2d Dept 
20 15); Sun Yau Ko v Lincoln Sav. Bank, 99 AD2d 943 [1st Dept 1984), ajfd 62 NY2d 938 [1984)). 

" lt is not th function of a court deciding a summary judgment motion to make credibility 
detem1ination or findings of fact, but rather to identify material triable issues of fact ( or point to 
the la k thereof)" (Vega. supra, 18 Y3d at 504). Since summary judgment is a drastic remedy , it 
hou ld not be grant d where there is any doubt as to the existence of a triable issue (Pizzo-Juliano 

v Southside Hop .. 129 AD''d 695 [2d D pt 2015]- William J Jenack E tale Appraisers & 
Auctioneers, Inc.. ·upra). Thus when the existence of an issue of fact is even arguab le or 
debatable. ummar judgment should be denied (SIOne v Goodson, 8 Y2d 8 [1960) ; Collado, 
supra). In reviewing a motion for summary judgment, the Court must accept as true the evidence 
presented by the nonmoving party and must deny the motion if there is any doubt as to the 
ex istence ofa tri ab le issue' (Herrin\ Airborne Freight Corp., 30 1 AD2d 500 501 [2d Dept 2003); 
see al o Sluka.~· v Stre i/er 83 AD''d 18 [2d Dept 2011)) . 
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DISCUSSIO 

A. Plaintiff's Sixth Cause of Action/or Breach of Fiduciary Duties Against Simmons 

··· The lement of a caus of action to recover damages for breach of fiduciary duty are (1) 
the exi tence of a fi duciary relati onsh ip, (2) mi conduct by the defendant, and (3) damages directly 
caused by the defendant's misconduct' " (Maller of Caton, 206 AD3d 993 994 [2d Dept 2022] 
quoting Ce /aura 1 -I ' Food · orp., 187 AD3d 836, 837 [2d Dept 2020]). " In New York, a 
fiduciary re lation hip ari es, ' where one [person] is under a duty to act for or to give advice fo r 
the benefit of another upon matters wi thin the scope of the relation "' (Suthers v Amgen, 441 F 
Supp 2d 478,487 [SD Y 2006] quoting Flickinger, Harlocl C. Brown & Co., 947 F2d 595, 599 
[2d Cir 1991 ]). ' ev York courts ha e not h itated to find fiduciary duty claims deficient when 
a plaintiff ha not pied or proved facts demonstrating a fi duciary duty or 'any relationship 
approaching privity"' (id. , quoting olumbia Mem. Hosp. v Barley, 16 AD3d 748, 749 [3d Dept 
2005]). 

H re, through the Simmons' ffidavit , Defendant present prima e idence that Simmons 
did not kn w about the alter d financial statements pro ided to LF or make any statements about 
the ACC to LF. However in opposition, Plaintiff has provided evict nee that at all relevant times 
Simmons was the C -· 0, Pr sident, Treasurer and Secretary of Baby Phat as well as being a 
manager of Baby Phat's Board o f Manag r Y CEF Doc. o. 47 [Amended Operating 
Agreement I at §§ 6.1, 7.1 ). Ther fore, as a manag r of a manager-managed LLC, she had a duty 
to perfo1m her dut ies in good fa ith (New York Limited Liabi lity Company Law [""LLCL"] § 409 
("A manager hal l perform hi or h r dutie as a manager including hi s or her duties as a member 
of any cla of manager , in good faith and with that degree of care that an ordinarily prudent 
person in a like position would u e under simi lar circumstances"]) . Fut1hermore, as a manager 
Simmons also o · ct a · duty of full disclosure" (Chan v HO\ emeyer Holding LLC 223 AD3d 403, 
403 [I t Dept 2024]' Salm v Feld. tein 20 AD3d 469 470 [2d Dept 2005] ["As the managing 
member of the company and as a co-member with the plaintiff, the defendant owed the plaintiff a 
fiduciary duty to mak full disclosure of all material facts']; Beatrice Investments, LLC v 511 9th 
LL , 177 03d 551, 552 [ l st Dept 20 19] [·'Gi en that the individual defendant is alleged to have 
engaged in the mi conduct pe rsonal ly and wa a fiduciary of the respective defendant manager 
entities, th cause of act ion for breach of fiduciary duty aga inst him wi ll lie under both New York 
and Delaware law'l see also Pebble Cove Hom eowners' Assn, Inc. v Shoratlantic Dev. Co., Inc. 
191 AD2d 544 [2d D pt 1993]) . 

The 111 nded Operating Agreement also specifical ly provides that: 

6.5 FIDUCIARY DUTIES OF THE MANAGERS. A member of the Board wi ll 
perform the duties of a member of the Board, including duties as a member of any 
cornmit te of the Board upon which the member may serve, in good faith, in a 
manner such member believes to be in th best interests of the Company and its 
equity holder and with such care, including reasonable inquiry, as an ordinarily 
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prudent per on in a lik po ition wou ld use under similar circumstances (NYSCEF 
Doc. o. 47 at§ 6.5). 

Plaintiff has offer d evidence sufficient to rais a question of fact a to wh ther Simmons 
knew about th mi ssing A C but concealed thi in formation from Plaintiff de pite her fiduciary 
duties. Plaintiff provides evidence that as of June 4, 2019 immons knew the ACC wa removed 
from the ompany's bank accoun t that Baby Phat made purported loans to third pa1ties, and that 
the loans wer in default (RSMF at 1~ 27-32). 8 Plaintiff offers evidence that on April 4, 2019, 
Simmon recei ed Baby Phat 's financial statements from January 20 18 through February 2019 
showing that Baby Phat had $5 ,000,000 in its bank account as of January 2018 which was depleted 
throughout th year such that only I 075.90 remained as of February 2019 (id. at~~ 27-28; 

YS El· Doc. o. 110). p cifically, on June 4 2019, immons ' as istant provided Simmons 
with an email indicat ing that Baby Phat made two loans in the total amount of $4 290 427.10 and 
that these loan were in defau lt (id. at~ 29, Y CEF Doc. No. 111). 

Plaintiff further rai es a qu stion of fact as to whether Simmons was involved in preparing 
the financial statement or at a minimum, that Simmons knowingly provided incorrect financial 
statements to LF. Plaintiff of£ rs testimony that in response to multiple requests by LF, in October 
2021 Jack on on behalfof Simmons, r quest d that Robin on pro ide Baby Phat's balance sheets 
to LF and that Jackson, with Simmons' knowledge, worked with Leissner to provid LF with 
altered financial statements fo r 2020 hewing that Baby Phat had $4.5 million of cash on hand 
rather than the 29.509 reflected on the actual financia l statement for December 2020 and the 
$5,2 16 as of eptember 2021 (id. at ili1 49-80). immons was copied on both of the emails 
forwarding the finan cial tatements internally, as well as the email to LF forwarding the . 
purportedly altered financial statement to LF (id at il 55-69). 

Moreover, as Treasurer Simmons was responsible for overseeing Baby Phat's accounting 
and financial affairs ( mended Operating Agreement [NYSCEF Doc. No. 47] [ (e) Duties of 
Chief Financial Officer or Treasurer. The hief Financial Officer or Treasurer will keep or 
cause to be ke1 t th b ok of account of the Company in a thorough and proper manner, and will 
render statement of the financial affairs of the Company in such form and as often as required by 
this Agreement, the Board or the Chief Executive Officer' ]) . As uch, given her responsibilities 
as Tr asurer, immon · claim that she was ignorant a to Baby Phat's financial condition is a 
triab le issue of fact. 9 Further, Plai ntiff offers ev idence that despite her knowledge of the true 

8 Where citations are to the parti ' tatements of Material Facts the Court is r ferring to the 
evi.dence cited in those paragraph . 

9 Here it wi ll be up to the trier of fact to determine if Simmons should be absolved of all liability 
based on her al legcd lack of knowleclg as to the transactions at issue. If the trier of fact concludes 
that Simmons was acting in the capacities ascribed to her in th Amended Operating Agreement, 
Simmons will not be able to hield h rself from liability based on her alleged lack of knowledge 
because it was her fiduciary duty a CEO, President, Treasurer and Secretary to be kept abreast of 
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financial ituation of Baby Phat, Simmons was on at least one conference call with Plaintiff relating 
to the sal of Phat. Farm in September 2021 during which there is at least a question of fact as to 
whether the ACC was discuss d (R MF [NY ECF Doc. No. 134] at~~ 36, 55-59). 

Plaintiff ha al o rais d qu stion of fact a to immons' credibility. At the summary 
judgment tage, th Court may not g nerally weigh i ues of credibili ty ( ee, e.g. Knepka v 
Tallman 278 AD2d 81 1 81 l [4th Dept 2000] [" upreme Cowt erred in resolving issues of 
credibility in granting d fendants· motion for summary judgment dismissing the complaint ... 
Any inconsist ncie b tween the d position te ·timony of plaintiffs and their affidavits submitted 
in opposit ion to the motion present cred ibi lity issues for trial']; Krupp v Aetna L?fe & Cas. Co., 
103 AD2d 252 262 [2d Dept 1984] ["in reaching a dec is ion, the court may not ordinari ly weigh 
the credibi lity of the affiants unless untruths are cl arly apparent'']- Koen v Carl o., 70 AD2d 
695 695 [3d Dept 1979] [··Credibilit of p rsons having xclu ive knowledge of facts should not 
be determined by affidavits submitted on summary judgment motions, but rather at trial by the 
trier of facts"l). Plaintiff offer evid nc that ke po ition taken by immons are contradicted by 
her own affidavit and testimony from other ind ividuals. For example, Simmons stated in her 
affidavit that he did not know that Le.i sn r \ a forv arding the financial statements to LF 
(NYSC F Doc. o. 52 at ~ii 13-1 7) , but Jacks n testified that Simmons directed him to send the 
financial tatement to Leissner for re iew a he handled the financials (NYS EF Doc. o. 104 
at 93 , 142). immons also stated in her affidavi t that the ACC was loaned in part by Leissner to 
his parents to buy a home in ustria Y CEF· Doc . o. 52 at~ 22) but Jackson testi fied that the 
ACC was "sto len b Leissner (NYSC F Doc. No. 104 at 48) . Simmon further stated that she 
first learn d about the purcha e of Baby Phat "around the holi days" in 202 1 (NYSECF Doc. No. 
52 at 1 l 2) but in h r deposition he testified that he learned of the purchase in the holidays of 
2017 (NYSCEF Doc. o . 109 at 77-78) . Therefore, Plaintiffs have presented sufficient evidence 
in supp rt of their allegations and immons ' credibility i an issue reserved for the trier of fact. 

Based on the forego ing th branch of Defendant ' motion to dismiss the Sixth Cause of 
Action hall be denied. 

B. Plaintiff's First Cause of Action for Fraud Against Defendants 

In an actio n to recover for fraud , the plainti ff mu t prove a misrepresentation or a material 
omission of fact hich rend red the representation fa l and was known to be false by the 
defendant, made for the purpose of inducing the other party to rely upon it (sciente r), justifiable 
reliance of th other party on the misrepr sentation or mat rial omis ion, and injury (Pasternack v 
Laborato,y Corp. of America Holdings 27 NY3d 81 7 [20 16]' Mandarin Trading Ltd. v 
Wildenstein, 16 Y3 d 173 [20 11 ]; Ross v Louise Wi ·e ervices, Inc. , 8 NY3d 478 [2007]; Lama 
Holding Co. v mith Barney inc. 88 NY2d 413 [l 996]). Furthermore, where a cau e of action is 
based in fraud '"'the circumstances constituting the wrong hall be stated in detail ' (see CPLR 

Baby Phat s financial condition, includ ing any withdrawals from its bank account fo r unsecured 
loans to third partie . 
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301 6[b] ; see also Lanzi v Brooks, 43 NY2d 778, 780 [1977] [ (CPLR 30 16[b]) requires only that 
the misconduct complai ned of be et forth in sufficient detai l to clearly inform a defendant with 
respect to th incident· complained of"]; Mandarin Trading Ltd. , Wildenstein, 16 Y3d at 178]). 
"A :fraud claim r quir ' proof by clear and convincing ev idence' as to each element of the claim" 
( Basis PAC-Rim Opportunity Fund (Ma ·re,) v T W Asser Mgt. Co., 149 A D3d 146, 149 [1st Dept 
20 17], Iv den ied 30 Y3d 903 [2017] , cit ing Gaidon v Guardian L?fe Ins. Co. of Am., 94 NY2d 
330 350 [1999]). 

The elem nt of fraudu l nt concealment are the same as the elements required for 
fraudulent misrepresentation with one addit ion - it must be shown that " the defendant had a duty 
to disclose materia l information and that it fai led to do so (P. T Bank entral A ia v AB AMRO 
Bank, N. V, "0 I AO2d " 73 376 [ l st Dept 2003]). As with frau dulent misrepresentation, fraudulent 
concealmen t mu t be e tablished by cl ar and convinc ing evidence (Banque Arabe et 
Internationale D 'Jn vesris ement , Maryland at/. Bank. 57 F3d 146 [2d Cir 1995]). The general 
rule is that " [i ]n the absence of a contractua l r lati onshi p or a confidential or fiduciary re lationship, 
a party may not reco r for fraudu l nt conceal ment of fact, since absent such a relationship, there 
is no duty to disclos .. (900 Unlimited, Inc. v M I Telecom. orp .. 215 AD2d 227,227 [1st Dept 
1995]). Th u , '· ' [t]he mere nondisclo ure of a material fact, unaccompanied by some deceptive 
act, do not con titute fraud absent a confidential or fi duciary relat ionship ' (Sanford/Kissena 
Owners orp. v Dara! Props. , LL 84 AD3d 12 10, 121 1 [2d Dept 2011 ], quoting First Keystone 
Consultants, Inc. v DDR onstr. S "rvs., 74 AD3d 11 35, 1138 [2d Dept 201 OJ). 10 

10 Whil ne cau es of action and theories of liabil ity will generall y not be con idered if asserted 
for the first time in re ponse to a motion for summary judgment, raising a new assertion in 
oppositi n to ummary j udgment i permiss ible when it raises no new theory ofl aw or new factual 
assertion and doe not prejudice the moving party (Kelleir v Supreme Indus. Park, LLC, 293 AD2d 
513 [2d Dept 2002]· Warden I Orlandi 4 0 3d 239 [1st Dept 2004]' 6B Carmody-Wait 2d § 
39:112 ["A plaintiff cannot for the fir t time in opposit ion to a motion for summary judgment, 
raise a n w or material ly d ifferen t theory of recovery again t a party from those pleaded in the 
complaint and the bill of particulars. Thus plainti ffs may not avoid summary dismissal of the 
complaint bccau e of the existence of an arguably meri tor ious cause of action different from those 
pleaded. However, rai ing a new as ertion in opposi ti on to summary judgment is pem1issible when 
it rai es non w theory of law or new factual as ertion and doe not prejudice th mo ing party"]) . 
Here, Plainti ff's assertion that D fe ndants committed fraud is bas d upon: (1) their knowledge of 
the fraudulent financial statements that were being provided to Loconte reflecting that the ACC 
remained in Baby Phat ' s account and their failure to disclose to Loconte the fraudulent nature of 
these fin anc ial statements despite their fiduciary obligation to do so; (2) their agent Leissner's 
provision of thes fraudulent fi nancial statements; and (3) their own fraudulent tatements during 
conference call s in September 202 1 that the AC remain din Baby Phat. Thus these allegations 
and theorie are clearly spelled out in th Amend d Complaint and it is not a new theory of law or 
new factual a sertion and does not prejudice Defendants. 
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Here, Def ndants have made a prima facie hawing of their enti tl ement to summary 
judgment. Plaintiff rc li s on three purported misrepresentations: (I) that Simmon and Jackson 
assured LF 's repre entatives that the ACC remained in Baby Phat and it was in a secured financial 
position ( m nd d C mplaint at il~ 54-56); (2) that Keyway provided financial statements to 
Loconte that misrepres nted Baby Phat s financia l position by reflecting that the $5 million ACC 
was still being held by Baby Phat without change and failing to reflect the purported loans from 
the A C (id. at~~ 64, 67) and (3) that Le issner mi srepresented in a June 2020 email that Baby 
Phat continued to hold the C (id. at 65-66, 110-2 I) . 

Defendants, however assert that neither immons nor Jackson told LF's principals on 
September 16, 2021 , or on any other date , that Baby Phat continued to hold the ACC. As evidence, 
Defendants point to three conference calls between Baby Phat and LF about the potential Phat 
Farm tran action and ffer evidence that immons participated in only one of those calls, on 
September 16, 2021, during which she did not make any statement about the ACC and that she 
did not learn of the C unti I eptemb r or Octob r of 2021 (Matteo ff . x. 20 [NYSCEF Doc. 
No. 64] [emai l correspondence between Santino Loconte and .Jackson arranging conference calls 
on September 16, 17, and 21 , 202 1 r garding the transaction] ; Ex. 5 [NYSCEF Doc. No. 49] 
[Simmons Dep. Tr.I at 27 [Kimora te tify ing that she had ' [a] conversation' with the Loconte 
family leading up to the transaction] ; id. at 27 [Kimora testify ing that she learned about the ACC 
around September or October of 2021 ]; x. 8 [NYSCEF Doc. o. 52] [Kimora Aff.] at i1 19). 
Similarly , Defendants provide evidence that, while Jackson participated in all three purported 
conferenc calls he did not make any tatements about the ACC on any of those calls because he 
did not learn about the capital inv stment into Baby Phat until ovember or Decemb r of 2021 
(Matteo Aff. Ex. 19 [NYSECF Doc. No. 63] [Jack on Dep. Tr.] at 39). Defendants furthe r provide 
evidence that none of LF principals recall ed having any discussions with Simmons or Jackson 
regarding the CC (Matteo Aff. Ex. 2 1 [NYS EF Doc. o. 65] [Anthony Loconte D p. Tr.] at 
70-7 1 [recalling speaking with Kimora once before ign ing the Baby Phat deal and once when they 
signed the deal but do s not r call di cussing anything other than Kimora being excited fo r the 
deal], 83-84· Ex. 22 fN YS EF Doc. o. 66] [ dam Lefkowitz Dep. Tr. ] at 79· Ex. 23 [NYSCEF 
Doc. o . 67) [Santino LaConte Dep. Tr.] at 70]). 11 Based on the foregoing Defendants have 
estab li hed prima faci c thei r ent itlement to summary judgment dismissing Plaintiff fraud claim. 

11 The Court does not credit Defendants argument that even if Plaintiff was misled (which 
Defendant igorou I di pute) by the fa lse financial of Bab Phat (or Defendants failure to alert 
Plaintiff as to the removal of the A C) pri or to the Phat Fann transaction, those misrepresentations 
or frau dulent omi ion cannot be used as the predicat for Plaintiffs fraud claim because Baby 
Phat finances (including th availability of the C ) were irrelevant (i .e., not material) to the Phat 
Farm transaction based on : (1) no representations being made as to Baby Phat's finances in the 
transaction documents; and (2) Plaintiff was being for the sale sole ly from Phat Farm's income. It 
is well settled that the materiality of a fact is not subject to ummary di position (Dobroshi v Bank 
of Am. , .A ., 65 AD''d 882 [l st Dept 2009], Iv di missed 14 Y3d 785 [20 1 O]; Brunetti v 
Musa/lam , 11 D3d 280 [1st Dept 2004] ; ee also Parmar v Hermitage Ins. o., 2 1 AD3d 538 
540 [2d Dept 2005] [ .. he issue of materiality is g nerally a gu stion of fact for the jury]). Here, 
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Howev r in opposition, as set forth above Plaintiff offers evidence that Simmons held 
every executive role within Baby Phat (i .e. President, EO, Trea urer/CFO and Secretary as well 
as member of Baby Phat's Board of Managers [Amended Operating Agreement at§§ 6.1 and 7. I)) 
and, therefore, she owed fiduc iary duties to Plaintiff. Given these positions, Simmons was under 
an obligation to disclo e material facts , such as the true financial status of Baby Phat, which she 
failed to do . Thu , immon argument that she did not tell LF that the ACC was being held in 
September 202 1 and , therefore, could not hav comm itted fraud ignore that she had a duty to 
di close Baby Phar s true financial condition when she learned of that fact, which arguably 
occurred by April 2019 or no later than June 2019 (NY CEF Doc. Nos. 110, 111).12 Additionally, 
although immons focus son the June 2020 emails sent by Leissner to argue that he was acting 
without her authorization and that he alone provided the financial statements to LF, as discussed 
above, it is a question of fact as to whether immon was involved in altering financials provided 
to LF in October 2021 and whether Leissner was acting as her agent in providing those financial 
records. Moreover, it i a question of fact as to whether Simmons was on calls in September 2021 
regarding th ACC and what was discussed on those calls ( MF at ii~ 35-38, YSCEF Doc. No. 
104 at 34-36). 

And because K yway ha fiduciary obligations to Locont (discussed infra) the same 
evidence upports that there are triable issues of fact surrounding Plaintiffs claim of fraud as 
against K yway based on its fai lure to alert Loconte as to the withdrawal of the ACC. Furthermore, 
there is also a questi n of fact over whether Leissner was sending the falsified financials on behalf 
of Keyway and Simmons as their agent since Simmons essentially delegated the responsibility 
concerning Baby Phaf s finances to Le.issuer as her agent. Contrary to Defendants contentions, 
regardless of whether it is undisputed that Leissner was never a member manager director officer 
of employee of K yway (D fs' SMF at 8) the status of a person as an agent does not hinge on a 
formal title . Furthermore ven if an individual denies that a purported agent has the actual 
authority to bind a principal, a principal may be liabl for the acts of their agent if the agent is 
acting with appar nt authority. E sential to the creation of apparent authority are words or conduct 
of the principal , corn 111 unicated to a third party, that give rise to the appearance and belief that the 
agent pos esses authority to enter into a transaction. The agent cannot by his own acts imbue 
himself with apparent authority' (Hallock v tate of ew York, 64 Y2d 224, 231 [ I 984 ]). A third 

a jury may we ll ct tcrmine that given the symbiotic natur of the relationship between the men 's 
(Phat Farm) and wom n's (Baby Phat) lines of clothing, that Plaintiff justifiably relied on the 
material fact of the A C being in Baby Phaf account in agreeing to enter into the Phat Farm 
transaction believing that money could be us d to bolster Baby Phat 's (and thus arguably Phat 
Farm's) businesses. 

12 Again, it will be up to the trier of fact to decide if immons can avoid liability based on a claim 
that she did not sign or know about the Amended Operating Agreement and First Amendment and, 
therefore, cannot be responsible for the failure to comply with its requirements (i .e. , to maintain 
the $5 million ACC in Baby Phat's account and Keyway had to become co-guarantor on the CNOB 
loan). 
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party cannot rely on the alleged ag nf sown action and statements, since apparent authority cannot 
be based upon the agent ' s acts (see Emigrant Mtge . Co., lnc. v Public Admr. ofKings County, 207 
AD3d 437 [2d Dept 2022]; Sherrod v Mount inai t. Luke ·s, 204 AD3d 1053 [2d Dept 2022]; 
Alpha/Omeia oncrete orp. v Ovation Risk Planners, Inc., 197 AD3d 1274, 1278 [2d Dept 
2021 ]). ' 'On who deals with an agent does so at hi peril , and must make the necessary effort to 
discover the actual cope of authority (Ford v Unity Hosp., 32 Y2d 464, 472 [1973] ; see also 
ER Holding., LLC v 122 W.P.R. Corp., 65 AD3d 1275 [2009]) . In dealing with an agent, a person 
is entitled to r ly on conduct of the agent's principal wh ich giv s ' rise to the appearance and belief 
that the agent possesses the authority to act on behalf of the principal" (Malefakis v Jazrawi 209 
AD3d 727, 728 [2d Dept 2022]) although "only to the e ·tent that such reliance is reasonable" 
(Hallock. 64 Y2d at 23 1 ). 

Plaintiff provides evidence that Leissner was authorized to transact busines on behalf of 
Keyway and Baby Phat, that he held himself out as authorized to work on Simmons's behalf that 
Def ndants acknowledged Leissner s authority to act on their behalf, and that Leissner was 
transacting business -~ r Simmons through her various entities regularly (RPS MF at ,r 4; NYSCEF 
Doc. o. 98 at 39-42 , 48, 88-89 [ nthony Loconte deposition testimony that Leissner was 
repres nting Simmon in Sept mber 2021 during the di cu sions relating to the transaction]; 

Y CEF Doc. o. 99 [email chain between, among oth ·rs, Leissner and Robin copying 
Simmons and stating that it wa forwarding the ·fully executed LOI ]; Y CEF Doc. No. 104 
[Jackson deposition t timony that Leis ner was the "unofficial CEO' of Baby Phat] ; YSCEF 
Doc. o. 105 [email chain with Leissner stating the $5 million to fund Baby Phat was 
"approved"]). Thi evidence is sufficient to raise a question of fact as to whether Leissner was 
acting as Simmons ' and Keyway's ag nt such that they could be held liable for Leissner's 
convers ion, 1' fraudulent misrepres ntations and/or omi sions concerning the ACC. 

Based on the fo rego ing the branch of Defendants ' motion seeking to dismiss the First 
Cause of Action shall be denied. 

C. Plaintiff's Second Cause of Action for Breaclz of Fiduciary Duties Against Keyway 
Brougl,t Derivatively on Behalf of Baby Pilat 

Plaintiff alleges that Keyway breached it fiduciary duties to Baby Phat by " falsifying 
financial information and/or looting the Company of $5 ,000,000 in cash ' (Complaint at~ 124). 
Defendant , however, argue that, as a non-managing memb r of Baby Phat, a limited liability 
company, Keyway cannot as a matter of law owe fiduciary duties to Baby Phat or LF (Defs Mem. 
at 12). ccording to Defendant , this claim mu t be dismissed because Keyway was not a member 
of Baby Phat 's Board of Managers which had the exclusive "power and authority to manage" Baby 

13 Defendant · argument that they cannot be responsible for conversion because they did not 
ben fit from the removed ACC is of no moment since there arc disputed questions of fact over this 
issue, particul arly since Kimora s brother was the recipient of over $1 million of the funds. 
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Phat ' affairs (Amended Op rating Agreement at ection 6.1 (c) ["Except as specifically set forth 
in this Agreem nt the M mber hereby delegate all power and authority to manage the business 
and affairs of the Company to the Board. The Board will delegate the management of the day-to­
day operation of the business of the Company to such officers as the Board determines appropriate, 
provided that the busines and affairs of the Company will be managed and all powers will be 
exercised und r the ultimate direction of the Board."]- RSMF at iii! 14-18). However, it is well 
settled that "members of an LLC may stand in a fiduciary relationship to each other and the LLC" 
(Jone · v Vo ·kreshenskaya, 125 AD3d 532, 533 [I st Dept 2015); see also Piller v Princeton Realty 
Assoc. LLC. 173 AD3d 1298 1303 [3d Dept 2019) ["Pursuant to Limited Liability Company Law 
§ 409, members of a limited liability company owe one another a fiduciary duty to act in good 
faith and with the degree of care of an ordinarily prudent person und r similar circumstances"]). 
Although it is true that generally speaking,' [a] member who is not a manager doe not owe a duty 
to the LLC or its memb rs except to the extent he or it participates in the management of the LLC" 
(1 N.Y. Prac.. cw York Limit d Liab Companies and Partnership § 1 :8),14 courts have found 
that controlling members owe a fiduciary duty to the other members (21st Cenlury Diamond, LLC 
v Alljie/d Trading, LL 88 D3d 558 [1st Dept 201 l]- McGuire v Huntress , 83 AD3d 1418 [4th 
Dept 2011]. Iv denied 17 Y3d 712 [20 I 1 ]; Widewaters Herkimer Co. , LLC v Aiello 28 AD3d 
1107 [4th Dept 2008]- Madison Hudson Assoc. LL 'v Neumann, 44 AD3d 473 [1st Dept 2007) ; 
O'Neill v Warburg, Pincus & Co., 39 AD3d 281 [I st Dept 2007); Aranki v Goldman & Assoc. , 
LLP, 34 AD3d 510 r2d Dept 2006) ; Bamford v Pen.fold, l.P., 2020 WL 96742 [Del Ch Ct 2020] 
[individual who controlled managing member had fiduciary duties]- Kelly v Baum 2010 WL 
629850 at * 10 [Del Ch Ct 2010] ["unless the LLC agreement in a manager-managed LLC 
explicitly expands, restricts, or eliminates traditional fiduciary duties, managers owe those duties 
to the LLC and its members and control ling members owe those duties to minority members"]; 
Matter ofAtla · Energy Resource , LL , 20 IO WL 4273122 at *6 [Del Ch Ct 20 IO] ["in the absence 
of explicit provisions in a limited liability company agreement to the contrary the traditional 

14 See also 40 .Y. Prac., Com. Litig. in ew York State Courts§ 104:21 (5th ed.) ("A manager 
of an LLC ow s a fi luciary duty to the LLC and its members ... Equal members of an LLC may 
stand in a fiduciary re lation hip to each other and the LLC, but a member who is not a manager 
does not owe a fiduciary duty to the LLC or its members except to the extent that such member 
participates in the management of the LLC, or uch fiduciary duty i set forth in the LLC operating 
agreement"); Kalikoll' v Shalik, 43 Mi c 3d 8 I 7, 825 ( up Ct, assau County 2014) ( 'Tt is noted 
thats ction 409[al or ew York ' s Limited Liability Company Law sets forth, inter alia, the duties 
of a limited liability company manager, as follows, A manager shall perform hi or her duties as 
a manager, including his or her duties as a member of any la s of manager , in good faith and 
with that degree of care that an ordinarily prudent per on in a I ike position would use under similar 
circumstances ' . oticeably ab ent from the Limited Liability Company Law, which expressly 
impo es a duty of good faith upon manager of an LLC, is any concomitant duty on a non­
managing member'); Le ter v Capo , 2016 Y lip Op 30214(U) at *18 (Sup Ct, ew York County 
2016) ("Managing m mbers of LLC ov e fiduciary duties to the company and its non-managing 
member . . . s Plai ntiff concede, ew York like many other juri diction does not impose 
similar duties on non-managers '). 
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fiduciary duties wed by corporate directors and controlling shareholders apply in the limited 
liability company context']; Hodnell v Medalist Partners Opportunity Ma Ler Fund Il-A, L.P., 
2022 WL 4072935 [SD Y 2022]' Denim .A. Holdings, LL v wifl Textiles, LLC 816 F Supp 
2d 1308 1 "25-26 [MD Ga 2011) ["Here though, th Operating Agreement permitted wift to 
appoint four managers- and replace th managers it appointed-without Plaintiff's approval. 
Moreover, under the Operating greement, no manager is p rmitted to take any action unless the 
action has b n approved by at least a majority of the managers. Therefore, Swift s ability to 
appoint four managers gave it de facto control of the D A board of managers. That control creates 
a genuine fact di pute as to whether Swift was a managing member of DNA and therefore owed 
fiduciary duti s to Holdings ']). Here, Keyway holds a 70% majority interest in Baby Phat and has 
the pow r to appoint fo ur out of the five members on the b ard f managers and Keyway' sole 
owner ( immon ) was a managing member of the Board of Managers (Amended Operating 
Agreement at ~ 6.1 [a][i]). Because the Board of Managers ' acts by majority vote (Amended 
Operating Agreement at§ 6.3 [b]) Keyway's appointments constituted a majority of the Board of 
Manager and thus in effect, Keyway dictated al .I act by the Board of Managers. Accordingly , 
because Keyway was not only the majority member of Baby Phat but also ffec tively controlled 
the Board of Managers, Keyway owes a fiduciary duty to the minority member (Loconte). Indeed, 
to hold otherwise would be to put form o er substance which this Court dec lines to do. 

Furthermore, for all the r ason s t forth herein concerning the evidence establishing that 
triable is u s of fac t ex ist as to Keyway's fraud and conversion, thi same evidence supports that 
there exi t triabl issues of fact over Keyway's breach of fiduciary duty . 

Bas don th foregoing the branch of Defendants' motion seeking di missal of the Second 
Cause of Action hall be denied . 

D. Plaintiff's Fourth Cause of Action for Breach of the Amended Operating Agreement 
and Implied Covenant of Good Faith and Fair Dealing Against J(eyway 

Plaintiff s Fourth Cause of Action allege that Keyway: ( l) br ached Sections 3.1 , 3.2(a) 
and 2.5 of the Amended Operating Agreement by allegedly removing $4 .2 million of the ACC 
from Baby Phat without Plainti ff' s consent· (2) breached th · irst mendment to the Amended 
Operating greement requiring Keyway to become a co-guarantor on the C OB Loan; and (3) 
breached the implied covenant of good fai th and fair dealing based on Key-way 's alleged conduct 
in actively working to deprive LF of the benefits of its rights in Baby Phat (Complaint at ,1 131-
144). 

··The essential elements of a breach of contract cause of action are 'the existence of a 
contract the plainti ff's performanc under the contract, the defendant s breach of that contract, 
and re ulting damages"' (Blank v Petrosyants 203 AD3d 685 , 687-688 [2d Dept 2022], quoling 
Liberty Equity Restoration orp. v Maeng- oon Yun , 160 AD3d 6r' 626 [2d Dept 2018]) . 
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ew York c urts recognize that within every contract is an implied covenant of good faith 
and fair dealing (5 11 West 232nd Owners Corp. v Jenn(/er Realty o. , 98 NY2d 144 [2002]· 
Dalton v Educ. Testing Serv., 87 Y2d 384 [1995]- Rowe v Great Alf. & Pac. Tea Co., 46 NY2d 
62 [19781 ; Aventine Im. Mgt. , Inc. v anac/ian Imperial Bank of ommerce, 265 AD2d 513 [2d 
Dept 1999]; Components Direct, Inc. v European Am. Bank & Trust Co. , 175 AD2d 227 [2d Dept 
1991] · La Barte , Seneca Resources Corp., 285 AD2d 974 [4th Dept 200 I] ; Tapps of Nassau 
Supermarkels, Inc. v Linden Blvd. , l. P., 269 AD2d 306 [ I st Dept 2000]). The covenant is breached 
when a party acts in a manner that deprives the other party of the right to receive benefits under 
their agreement (5 11 W 232nd Owners orp., 98 NY2d 144; Avenline Inv. Mg!., Inc., 265 AD2d 
513). The implied covenant of good faith and fair dealing between parties to a contract ' embraces 
a pledge that ·neither party shall do anything which will have the effect of destroying or injuring 
the ri ght of the other party to receive the fruits of the contract " (5 I I W. 232nd Owners Corp., 98 
NY2d at 153, quoting Dalton 87 NY2d at 389). Thus, court view it as encompassing "promises 
which a reasonable per on in the po ition of the promisee would be justified in understanding were 
included" (5 11 W. 232nd Owner orp., 98 NY2d at 153). Therefore "the duties of good faith and 
fair dealing do not imply obligation ' inconsistent with other terms of the contractual relationship"' 
(511 W. 232nd O111ners Co,p., 98 Y2d at 153 quoting Murphy v American Home Prods. Corp. 
58 Y2d 293, 304 [ I 983]; Capital Z Fin. Serv. Fund !l, L. P. v Health Net, Inc., 43 AD3d l 00 [1st 
Dept 2007] [breach or implied covenant of good faith and fair dealing cannot be used to circumvent 
the parti es' express agreement or to create a fr e-floating duty unattached to the underlying legal 
document]) . The covenant is breached when a party acts in a manner that deprives the other party 
of the ri ght to receive benefits under their agreement (511 We I 232nd Owner.· Corp., 98 NY2d 
144; Aventine Inv. Mgt., Inc. , 265 AD2d 513). 

In order to establish a breach of the implied covenant, a plaintiff must allege facts that tend 
to show that the defendant sought to prev nt performance of the contract or to withhold it benefits 
from th plaintiff (Aventine In v. Mgl. 265 AD2d 513; see also Jaffe v Paramount 
Communications. Inc. , 222 AD2d 17 [l st D pt 1996] ; Dvoskin v Prinz, 205 AD2d 661 (2d Dept 
1994]). It is well settled that '·[al breach of the implied cov nant of good faith and fair dealing ... 
claim may not be used as a sub titute for a nonviable claim of breach of contract' ( heth v New 
York l(fe Ins. ·o .. 273 AD2d 72, 73 [1st D pt 2000]; Prestige Foods, Inc. , Whale Sec. Co., 243 
AD2d 281 [ I st Dept 1997] ; Trade & Indus. Corp. (USA) v Euro Broker · In v. Corp., 222 AD2d 
364, 367-68 [I st Dept 1995]). A breach of the implied co nant of good faith claim can survive a 
motion to di smiss ··on ly if it is based on allegations different than tho e underlying the 
accompanying brca h of contract claim'· ( irada · v Chae Lin oln First Bank, .A. , 1999 WL 
787658 at * 6 l D Y 1999]). Thus, "breach of the implied duty of good faith and fair dealing 
cannot be maintained where the alleged breach is ' intrinsica lly tied to the damages allegedly 
resulting from a breach of th contract'' (Hawlhorne Group, LLC v RRE Venture , 7 AD3d 320, 
323 [1 st Dept 2004]. quoting Canstar vJones 'onstr. ·o. 212 0 2d 452,453 [1st Dept 1995]). 
Stated somev,,hat differently, a breach of th implied covenant may not be maintained where the 
breach of the implied covenant i merely an element of the damages all ged in a breach of contract 
claim (Casalino Interior Demolition orp. v Custom Design Data, Inc. 235 AD2d 514 [2d Dept 
1997], Iv dismissed 89 Y2d I 085 [1997]). 
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The Court doe not cred it Plaintiff's argum nt that it has a viabl claim for breach of the 
implied cov nan t of good faith and fair dealing because its all gations with re pect to the breach 
of the impli d covenant relate to conduct on the part of Defendants beyond the express provisions 
of the Operati ng A6reement , including undertaking actions directly contrary to the successful 
operation of Baby Phat such as fail ing to keep requisite cash reserves so that Baby Phat could 
meet op rating expenses and operating Baby Phat to the exclusion of Lf for years (Complaint at 
11 141-143 ). he Court ha no intention of impo ing obligations not explicitly provided in the 
parties ' Op rating gr em nt. Nevertheless, these acts may form the basis for Plaintiff's other 
claims for fraud. br ach of fiduciary duty and conver ion. Here, Plaintiff's claim for breach of the 
implied covenant of good faith and fair dealing is pred icated on the exact same allegations as its 
breach of contract cla im and th damages are intrinsically tied to the damages sought in its breach 
of contract claim . Accordingly, the Court hal l grant this branch of Defendants ' motion and 
dismiss so much of the Fourth Cause of Action that is based on a breach of the implied covenant 
of good fa ith and fair dealing as duplicative of Plaintiff's breach of contract claim ( ee Refreshment 
Mgt. Serv. Corp. , ·omplete Off Supply Warehouse orp., 89 AD3d 913 [2d Dept 201 1]; Deer 
Park Ent "r., LL ' 1 A il Sys., i nc., 57 AD3d 711 (2d Dept 2008] ; R.l Js/and Hou. e. LLC v North 
Town Phase JI Houses, Inc., 51 AD3d 890 [2d Dept 2008); Pier 50 Studios L. P. v Chelsea Piers, 
L.P. , 27 D3d 21 7 [ 1st Dept 2006); Empire State Bldg. Assoc. v Trump 247 AD2d 214 [1st Dept 
1998] , lv dismissed in part, denied in part 92 Y2d 885 [1998]- Canstar 212 02d 452· Hall v 
EarthLink Ne t,,1 ork, Inc. , 396 F3 d 500 (2d Ci r 2005]- omputech Intl. , Inc., v Compaq Computer 
Corp., 2002 WL 31398933 [SD Y 2002]). 

Turning to Plaintiffs breach of contract claim, P lai ntiff contends that ection 3.1 of the 
Amended Operating Agreement provides that Keyway was required to contribute additional 
capital of $5 million into Baby Phat within 180 days . lt asse11s that Section 3.2(a) provides that 
Keyway and LF were not entitl ed to remove the contributions including the ACC: 

(a) Return of Capital. xcept as otherwise provid din thi s greem nt, no Member 
(i) may d mand or r ceive a return of hi , her or its Capital ontribution or 
withdraw from the Company or (ii ) will have any priority over the other Members 
as to return o f his, her, or its Capital Contributions. Under circumstances requiring 
a return of any Capital Contribution, no Member wi ll have the right to receive 
property oth r than cash. except as may be specifically provided in thjs Agreement. 
(NY CEF Doc. No. 47 at 13.2[a]) 

Pla.intiff further asserts that Section 2. 5 of the Amended Op rating Agr em nt pecifically carved 
out certain deci sion that required LF 's consent: 

2.5 MEMB ER DECISIONS. Notwithstanding anything else to the contrary 
contained here in, the ompany shall not take any of the foll owing acti ns without 
the prior writt n consent of ei ther (i) the Members holding more than 80% of all of 
the out landing · nits (voting together on a sing le class) or (b) the unanimous 
consent of the Board: 
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(a) caus or permit the consummation of any iquidation Event Sale of the 
ompany pursuant to subsection (i) of the definition thereof, or Reincorporation; 

(b) incur, a ·sume, refinance or guarantee any material indebtedness in an amount 
or over $250,000 in a single transaction; 
(c) issue any New Securiti s other than xcluded Securi ti es, except to the event 
such issuance of Excluded ecurities will r suit in LF holding le s than 20% of the 
out tand i ng Unites ; 
(d) pay a salary to any employee in an amount over $100,000 annually· 
(e) Make an Di tributions pursuant to Section 5.2 of this Agreement· 
U) Review and approve the annual budg ts of the Company; 
(g) · nter into any tran action with any Manager, Member or any of their respective 
Affi liates, th r than in an arm ' s-length transaction on commercially reasonable 
terms, as determined by the Board in good faith · 
(h) make any amendment to this Agreement or waive any provision hereof if such 
amendmen t or waiver would adversely and di sproportionately affect LF as 
compared t other Member · and 
(i) ·xcept fo r the Additional Capital Contribution, require any additional Capital 
Contribution of any Member YSC F Doc. No. 47 at 2.5) 

A et forth above, Defendants offer evidence establishing a prima facie case that Keyway 
did not breach Sections 3 .1 3 .2(a) and 2.5 of the Operating Agreement. The parties do not dispute 
that Keywa made the AC a required by Section 3.1 (RSMF at~ 25-26) . Defendants assert that 
Section 3.2(a) pro idc on ly that m mbers cannot demand or r ceive a return of their contributions 
and that Plaintiff has not provided idence that Keyway demanded that Baby Phat return the ACC 
or that Keyvvay rec i edit and I oints to evidence that $4.2 million of the ACC was transferred to 
third parties and K yway never received the proce ds of these purported loans (RSMF at~ 29-33, 

YS EF Doc. No. 52 at 18). Regarding Section 2 .5, Defendants provide evid nee that Keyway 
did not cau "e Baby Phat to take any of the action en um rated requiring LF s consent with respect 
to the A C, but rather that it was Leissner who caused Baby Phat to make th purpo1ted loans 
(id.). 

In opposi ti on, Plaintiff has offered evidence sufficient to raise a question of fact as to 
wheth r Keyway breached these provisions. The parties do not dispute that the $4.2 million was 
withdravvn fro m Baby Phat' account in May 20 18 and Plaintiff has offered evidence that the 
withdrawal was unauthorized YSCEF Doc. o. 52 at 20· RSMF at ~129-32). Moreover, as 
discussed abov . ther is a qu stion of fact a to whether Leissner was acting as Keyway's agent 
in the remo al o f the CC (id.) . With respect to ection 2.5, Plaintiff has offered evidence that the 
ACC was removed,,. ithout LF' s approval in breach of that provision (id.). 

Defendants al o offer evi.dence establishing prima facie that Keyway did not breach the 
Amended Operating Agreement through fail ing t becom a co-guarantor of the CNOB Loan. 
Section 2 of the First Amendn1ent to the Amended Operating Agreement provides: 
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mendment to Section 3.2. ection 3.2(d) 1s hereby added to the Operating 
Agreement, and provides as fol lows: 

OB oan . In connection with that certain Unit Purchase Agr ement dated as of 
October 13 202 1, betw en the Company and LoCont Family LLC (the 'UPA' ), 
the Company's majority Member, Key ay Pride Limited LLC ( Keyway 
Mern b r") shal I become a co-guarantor of the CNOB Loan ( as defined in the PA) 
by January I, 2022 and K yway Member shall cooperate with LoConte Family 
LLC ("Lo ante Member") to complete and execute the necessary documentation 
with ConnectOne Bank with respect to the CNOB Loan for purposes of adding 
Keyway Member as a co-guarantor of the CNOB Loan." (NYSCEF Doc. No. 69 
(Fi rst mendment to the Operating Agreement] at § 2). 

Defi ndant provide evidence that LF never asked Keyway to become a c -guarantor, nor 
did it present Keyway with any documents to that effect and, ther fore Keyway did not fail to 
cooperate wi th LF in breach of this provision (R MF at 168, YSCEF Doc. No. 52 at ii 23). 

In opposition, Plaintiff points out that Keyway admits that it has never become a co­
guarantor of the CNOB Loan and that requesting compliance with this provision is not required 
pursuant to the First Amendment to the Operating Agreement. Plaintiff also provides evidence that 
it is disputed as to whcth r e en if not required under the terms of the Operating greement, LF 
ever requested Defendants to comply ith this provision Y CEF Doc. o. 115 [Lefkowitz Dep. 
Tr.] at 89-91 [te ti fy ing that there were conversations " that Keyway was upposed to become a 
co-guarantor, and they wer not cooperating with the proce s of carrying that out" and didn't 
comply]). 15 

15 Plainti ff also ffers ev idence that Defendants have breached the Amended Operating Agreement 
in additional. ways wh ich it uncovered over the course of discovery and requests that the Court 
"amend the pl adings pursuant to CPLR 3025(c) to conform to the evidence that LF intends to 
present at trial regarding the variou breaches of the Operating Agreement" (Plf s Opp. Mem. at 
19). Specifi ally, Plaintiff offer evidenc that "Keyway has breached the Operating Agreement 
in a variet of other manner ,. including that on February 7, 20 18, Simmons, on behalf of both 
Keywa and Baby Phat sign d an indemnity agr ement on behal f of both Keyway and Baby Phat 
whereby "Simmon unilaterally agreed that Baby Phat wou ld indemnify Keyway" (RSMF at~ 
86). Plain ti ff also offers evidence that "Keyway (and immons, acti ng on behalf of Keyway and 
Baby Phat), also unilateral ly: (i) authorized alary of over $100,000 annually to various people 
and entities; and (2) has entered into a ' consulting' agreement with Simmons wholly-owned 
entity , KLS Holdings LLC" and that these actions "are expres ly prohibited by Section 2.S(g), 
which requires LF consent" (Plfs Opp. Mem . at 19; RSMF at 11 88-89). Because the Court has 
detem1ined that th re is evidenc creating a triable issue of fact a to Keyway s breaches, there is 
no need to address these new br aches asserted by Plainti ff in opposition to Defendants' motion. 
Thus although the Court is not willing to conform the pleadings to the proof submitted by Plaintiff 
in opposi tion to the motion, the Court will nevertheless, at the conference scheduled herein, 
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Based on th foregoing in oppos ition to Defendants ' prima facie showing, Plaintiff has 
presented evi dence upporting that there exist triable issues of fact as to the portion of Plaintiff's 
Fourth ause of Action all ging Keyway' breach of the Am nded Operating Agreement and the 
First Amendment to the Operating Agreement. As such, the branch of Defendants' motion that 
seeks to di mis th po11ion of Plaintiffs Fourth Cause of Action that asserts a breach of the 
impl ied covenant of good fai th and fair dealing shall be granted and th branch of Defendants ' 
motion to dismiss the portion of the Fourth Cau e of Action that a serts a claim for breach of 
contract hall be denied . 

E. Plaintiff's Tl1ird Cause of Action/or Conversion Against Keyway Brought Derivatively 
on Belrn(f of Baby Plrnt 

J\. conversion takes place when someone, intentional.l y and without authority as umes or 
exercises control over personal property belonging to som one el e, interfering wi th that person's 
right of possession (Colavito v ew Yo rk Organ Donor Network, Inc., 8 NY3d 43, 49-50 [2006] 
[ 'Two key c lements of convcr ion are ( l) p laintiffs pos essory right or intere t in the property 
and (2) de£ ndant's dom ini on o er the property or interference with it, in derogation of plaintiff's 
rights'']) . cause of action t r co er damage fo r conversion r quires a hawing that the 
defendants exercised unauthori zed dominion over the plaintiff's property to the exclusion of the 
plaintiff ri ghts (El-Khoury v Karasik, 265 AD2d 372 [2d Dept 1999]) . " [A] cause of action for 
conversion may be tated by allegations of a corporate officer's mi sappropriation of corporate 
fund " (JP- 33, LL v Tawan Davis, 187 AD3d 626,629 [ l s_t Dept 2020]). 

Here D fendan ts have submitted evidence showing prima facie that Keyway cannot be 
liable for con ersion because neither immons nor Keyway exerci sed dominion over the ACC 
monies nor did the receive an of the proceeds of those transfers which were sent to third parties 
and therefor Keyway did not ex rcise dominion or control over those fund (R MF at 1129-33 
[summarizing evidence supporting their contention that L issner caused Baby Phat to purportedly 
loan $4 .2 million in two transactions, one for $3 mill ion to Dr. Stock and one as a transfer of $1.2 
million to Blaze Venture ]). pecifically Defendants hav provided evidence that Leissner 
transferr d 3 million from Baby Phat to an Austrian lawyer, Dr. Emilio Stock, to purchase a hou e 
for his parents and Plainti ff ha admitted that 3 million was tran ferred to Stock (R MF at 130; 
NYSCEF D c. No. 55 [promis ory note in th amount of $3 million with Stock as the borrower 
and Baby Phat as the lender]; NY C F Doc. No . 56 [email between Stock and Simmons agent 
copying Simmons and stating .. Tim wa the one who fac ilitated this loan from Baby Phat"]; 
NYSCEF Doc. o. 57 [May 20 18 Bank of America Statement for Baby Phat reflecting wire 
transfers out of Baby Phat inc.luding one in the amount of $2 million to Stock on 5/25/2018]). 
Defendants hav al o prov ided evidence that Leissn r transferred $ 1. 2 million to Blaze Ventures, 

address any appl ication Plaintiff may have to seek leave to amend the Compl ai nt to add these 
additional br aches. 

[* 47]



FILED: WESTCHESTER COUNTY CLERK 05/17/2024 02:41 PM INDEX NO. 62231/2022

NYSCEF DOC. NO. 157 RECEIVED NYSCEF: 05/17/2024

48 of 51

Page 48 

a film company owned and operated by Simmons brother and Defendants have admitted that the 
$1.2 million wa tran ferred to Blaz Ventures (RSMF at~.., l ; YSCEF Doc. No. 109 [Simmons 
Dep. Tr.] at 150 [testi fying that Blaze Ventures is a fi lm company "for" her brother]; NYSCEF 
Doc. o. 54 [promi ory note in the amount of $1.2 million with Blaze Ventures LLC as the 
bonower and Baby Phat as the lender]; 1YSCEF Doc. o . 57 [May 2018 Bank of America 
Statement for Baby Phat reJlecting wire transfers out of Baby Phat, including one in the amount 
of $1. l mill ion to Blaz Venture on 5/22/2018)). Simmons has provided an affidavit in which she 
represent that neither she nor Ke way recei ed the proceed of the purported loans evidenced by 

th promissory not s, that she has tried to recover th proceed of the purported loans but has not 
been abl to do o and that sh did not authorize Leissner to make those purported loans YSCEF 
Doc. No. 52 at ii 18-20]). 

However in oppo ition , Plaintiff provides evidence that there are disputed questions of 
fact as to wheth r Lei sner , a acting as Keyway's ag nt in the transactions, whether Keyway 
directl y r ind irect! recci cd any of the proceeds and whether Leissner used the funds in an 
unauthorized mann r. " oncy, if specifically identifiable may be the subject of a conversion 
action [andl ' [clon ersion occur· when funds designated for a particular purpose are used for an 
unauthorized purpose·' (Petrone v Davidojf Hutcher & itron, LLP, 150 AD3d 776 777 [2d Dept 
2017] [citation omitted]). ··It i not even necessary that a converter take physical possession of 
the property [;] ' [a]ny wrongrul exercise of dominion by one other than the owner is a conversion"' 
(Ahles v Aztec Enter .. Inc. 120 D2d 903, 904 [3d Dept 1986], lv denied 68 NY2d 61 1 [1986] 
[citation omitt d]; 14 N.Y. Prac., ew York Law of Torts 2:12). Moreover, " lawfu l possession 
may become a conversion v hen the defendant go s beyond the authority of the purpose for hi s or 
her poss ssi n" ( l4 .Y. Prac. , ew York Law of Torts§ 2:12; see also Rosalinda v Kent Co., 

Inc., 86 AD2d 587 [I st Dept 1982]; Hallman v Harm~ itz 160 Misc 2d 225 [Di t I, assau County 
1994]). 

As discu sed above, whether Leis ner was acting as Keyway ' s agent when making the 
purported loans (and , ther fo re, xercising dominion and control over the funds) is a triable issue 
of fact. Moreover, Plaintiff has provided evidenc that Lei n r purportedly lonned the funds to 
third parties in an autho ri ze I use of the funds which would con titute conver ion. Plaintiff has 
provided evidence that S" mi llion of the funds were used to purchase a home in Austria for 
Leissner· s parents ([R MF al. 48]; Y CbF Doc. o. 1 11 [ emai l from Robins to Simmons dated 
June 4, 20 19 Ii ting a purported loan made to Dr. Emilio tock due to Baby Phat \ ith the total 
amount due as of Apr il 30 2019 being $3 137,822 .57]; NYSCEF Doc. o. 139 [certified 
translation from German to nglish of NYSCEF Doc. o. 121 which is an emai l discussing the 
contract for the purchase of a horn in Austria between Le is ner and his fat her B rnd Leissner that 
Leissner forwarded Lo Jack ·on on September 22, 202 1 l N YSCEF Doc. No. 140 [ certified 
translation from German to Engl i h of NY C • F Doc. No. 122 which is an email between Emilio 
Stock and Leissner cone 'mi ng commissioned work bei ng performed that Leissner forwarded to 
Jackson]). And, as set fort h J bove, Plaintiff al o provides evid nee that $1.2 mi llion of the funds 
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were transferred to Blaze V ntures, a fi lm company " for' Simmons ' brother, Vernon Whitlock 
(RSMF at~ 3 1: YS F Doc. o. 109 [Simmons Dep. Tr. ] at 150; NYSCEF Doc. No. 111 [ emai I 
from Robi ns to Simmons dated June 4, 2019 li sting a purport d loan made to Blaze Ventures due 
to Baby Phat with the total amount due as of April 30, 2019 being $ 1,152 604.53]). 

Finally Defendants contend that Plainti ff's claim for conversion should be dismis ed as 
duplicative of its breach o f contract claim because " Loconte bases its cause of action for 
conver ion solely on the supposed misappropriation or the Additional Capital Contribution" and 
those ' ame allegations al o fo m1 the basis of Loconte' · ause of action for breach of the Operating 
Agreem nt" (Defs Mem. at 14). 

''While a cause of actio n all eging conversion cannot be predicated upon a mere breach of 
contract, th contracting party may also be held liable in tort where the conduct which constitutes 
a breach of contract al o con ti tut s a breach of a duty distinct from, or independ nt of, the breach 
of contract" ( onnecticut ·. Y Light. Co. , Mano Bu.·. Mgt. Co. , Inc., 17 1 AD3d 698 699 [2d 
Dept 2019); ew York Un i,·. v onlinental lns. Co . 87 Y2d 308 "16 [1995] ["[A] defendant 
may be li able in tort when it has br ached a duty of reasonable care distinct from its contractual 
obligation , or when it has engaged in tortious conduct separate and apart from its failure to fulfill 
its contractual obligations'·J ; ommer v Fed. Signal Corp. , 79 Y2d 540 [1992] ; Brown v Kristal 
Auto JV/all orp., 149 AD" d 1025, 1025 [2d Dept 2017) [ ' [A] claim to recover damages for 
conver ·ion cannot be predicated on a mere breach of contract ' ]; 14 . Y. Prac., ew York Law 
of Tort S 2:12). 

Here, Plainti ff' s conversion claim relies upon fac ts and allegations beyond a breach of the 
Operating Agreement becau e Plaintiff is alleging tortious conduct (i.e ., con ersion) 16 and this 
claim is as ertcd d ri ati e ly on behalf of Baby Phat rather than Plaintiffs direct cause of action 
for breach of contract agai ns t Ke way. The damages Baby Phat may recover ba ed on its loss of 
use of these funds may we! I be different from the losses Plaintiff may recover ba ed on its loss of 
the benefi t of its bargain. 13ccaus this is tortious conduct separate and apart from Plaintiff's claims 
for breach of contract bas d on the alleg d re.moval of the AC from Baby Phat and the fai lure of 
Keyway to become a co-guarantor of the C OB Loan in breach of the Amended Operating 
Agreement, it is not dupl icnt ive of the breach of contract claim (see, e.g., Weiner v King, 43 Misc 
3d 1303[ ] 20 14 Y lip Op 50455[U] [Sup Ct Y a unty 20 14]" Wildenslein v 5H & Co, Inc., 

97 AD3d 488 [ l st Dept 201 2] [apaiiment owner's allegntions that architect took personal property 
to extort mon y he cl aime l she owed to him and the contractor she hired to perform renovations 
to her apartment stated a \\T ng eparate and distinct from her breach of contract claim against 
architect and contractor and. therefore, her conversion claim all eged an indepcnd nt tort and was 
not duplicative of ov ner' hreach of contract claim]). 

16 Indeed, the evidence su pporting Defendants' atte mpt to cover up this misappropriation 1s 
additional torti ous conduct that take these acts outside nf a simp le breach of contract claim. 
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Based on the for going, the branch of Defendants motion to dismiss the Third au e of 
Action hall bed ni ed . 

F. Plaintiff's Fifth Cause of Action.for Breach of the Letter Agreement Against Keyway 

As Plaintiff wi thdraws Count Five of its Amended Complaint a serting a claim for breach 
of the lett r agreement against Keyway (Plf' s Opp. Mern. at 22 n 5), the branch of De~ ndants' 
motion to dismiss the Fifth Cau e of Action shall be granted. 

Accord ingly for the rea on stated and ba ed upon the papers aforesaid it is hereby 

ORDERED that the motion by Defi ndant for summary judgm nt is granted in part and 
denied in part; and it is further 

ORDERED that the Fourth Cause of Acti on (to the extent it asserts a claim for breach of 
the implied covenant of good faith and fa ir deal ing) and Fifth Cause of Action are dismissed· and 
it is further 

ORDERED that i.n all other respects Defendants ' motion is denied· and it is fu1ther 

ORDERED that counsel sha ll appear for a conference via Teams on May 20, 2024 at 
11 :00 a.m. , the purpose of which is to s t the trial date in thi s action. 

The foregoing constitutes th Deci ion and Order of this Court. 

Dated: White P lain , New York 
May l"1 2024 

ENTER: 

~/Ah4L-
Hon. Gr tchen Walsh 
Ju tice of the Supreme Court 
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TO: 

COLE SCH TZ P.C. 
By: James T. Kim E q. 

mold P. Picini h, Esq. 
Attorneys for Plaint iff 
1325 Avenue of the America 
19th Floor 
New York, New York 10019 

BAR ES & THOR BURG LLP 
By: Joseph A. Matteo , Esq. 

Julia R. Livingston, Esq. 
Attorneys for Defendants 
390 Madison Avenue, 12th Floor 
New York, ew York I 0017 
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