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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF DUTCHESS 

EU GENE NARDONE and his \dfo LTNDSA Y 
NARDONE~, 

PlaintiffS, 

- against-

TOWRIFIC AUTO SERVICE; LLC, 

' 
Defendant 

MqLOUGHLIN_, J., Acting SupremeCornt Justice 

DECJSION & ORDER 

lndex No.: 201]-54312 

Motion Sequence No. 3 

The Comt tead and considered the folh)\ving documents in determining plairitiffs' motion 

pursuantto CPLR 4404[a] and 5501 [c] to .set a.side the jury's verdict as to damages: 

N}:r;;CEF Docket Number~s 57,... 69 

On December 14, 2020, plaintiff Eugene Nardone fell on a staircase on premises leased 

and controlled by defendant Tow Rific Auto Service, LLC ("defendant") and .suffered pain and 

i11jury to his right shoulder. On October 20, 2021, plaintiffs commenced this action with the 

filing of a s1imn1.ons m1.d complaint in which they asserted causes of action for negligence and a 

derivative cause of action on behalf of plaintiff Lindsay Nardone (see NYSCEF Docket No. l). 

A trial on the issues of liability and darn.ages commenced \Vith jury selection qn 

November 14, 2023. Oi1 November 16, 2023, the jury rendered its verdict. Aftet tfoding 

hegligence 011 the. part ofdcferi.dant and plaintiff Eugene Nardone; and apportioning 50% of fault 

to each1 the jury rendered the following verdict as to damages: $40,000 to plaintiff Eugene 

Nardone for past bodily injury, pain and suffe~ili.g, and loss of enjoyment of life; $9,96L75 to 
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plaintiff Eugene Nardone for past medical expe11ses 1: $5,000 to plaintiff Lindsay Nardo11c for 

pastJost services; anci no future damages for ei thcr phi ntiff(see Verdict ShccL NV'SC[~F Docket 

No. 46). After the jury was discharged, plaintiffs cou11sel objected to the jury's daim1ge award 

and indicated his intention to move to set aside the verdict. 

Plaintiffs 110\V ri1ove, by notice .of mi.)tioh dated February 2, 2024, fo1' an Mder setting 

aside thejmy's verdict on dainages and ordering a rJJ.'!\Vtrial. In support of their motion. plaintiffs 

contend that the jury's verdict on damages is utterly irrational, as it is not supported by legally 

sufficient evidence·or, alternatively, that the verdict is contrary to the weight·ofthe trial evidence 

(see DeGasperis Aff, NYSCEF Docket No. SK ~133). More specifically, plaintiffs argue that 

there is no rational process by which the jury could have found that plaintiff Eugene NatdtJnc did 

not suffer permanent lost rai1ge ofmotichl ofhis right stmulder and/or right upper ext1'cmity and 

scarring and permanent change 111 appearance of his right bicep (id. at~~ 130-131 }. They further 

contend that there is no rational process by ,vhich the jm'y could have found no future damages 

for loss of services and society for plaintiff Lindsay Nardone (id. at ~l32). ·rhe defendant 

opposes the motion throtigh the affirmation of Leonard Kessler, Esq .. (see N'YSCEF Docket No. 

68), The defendant argues that the jury's damages verdict is consistent with the trial record. 

including plaintiffEugene Ntn'done's kstimohy, ,vhith the deferidant characterizes as '·blatantly 

contradictory" and ;'arguably false' (id. a:t ~12}. 

DISCUSSION 

Motio.11s tqse;taside jury ver<:ljpts are gqverned by .CPLR 4404[al That rule provides that 

{a) Motion after trial \\here jury required. After a trial of a cause of action 
at isstie triable of right hy a j Ul'}' ~ uporl the ntotion of any party or on its o,~·n 
initiative, the courl may .set aside a vt:rdict or any judgment entered thereo11. 

I· The parties had stipulated to. th is .ani6tmt prior to sU bm ission. of tli e. case to the jury. 
. . 2 
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and direct thatjudgment he entered in favor of a party entitled to judgmet1t 
as a matier .of !av,, or it may order a new triaL of a·. cause of action or 
separable issue where the verdict is contrary to the weight of the evidence, 
in the interest of justice or where the jury cannot agree after being kept 
togethel' for as long as is deemed reasonable by the court. 

''[T]o hold that a jury verdict is insufficient as a matter of law, [a cmitt] must first 
' ' ' 

determine that the verdid is 'utterlyi1rntiori.al'" (Kil/on 1). Pcirrofla; 28 NY3d 101, 108 [2016], 

quoting Campbell v. City q( Elmita: 84 NY2d 505, 510 [1994]), ''To conclude that a vei-dict is 

utterly irratiotial, requiring vacatur of the verdict, the Court must cietert11i11e that ·there is sirnply 

no valid line of reasoning and permissible inforerices \vhich could possibly lead [a] ratiorial 

[person] to the conclusion reached by the jury on the basis ofthe evidence preser'tted at trial'" 

(Id,; see also Barri! v. McClilre, 163 AD3d 752, 752-753 [2d Dept. 2020]). "Iii considering such 

a motion, 'the trial court must afford the party opposing the motion every inference which may 

properly be drawn from the facts presented, and the facts must be considered in a light most 

favorable to the nonniovant''' (Bc1tril, 163 AD3d at 75J, quoting S-::czerbiak v. Pilaf, 90 NY2d 

553,556 [1997J; see also Messina v. State;, 1\-land U11iversity Hosp., 121 AD3d 867, 868 [2d 

Dept 2014]). 

"A jury verdict should not be set aside as contrary to the weight bf the evide1i.ce unless 

the jury could not haver,eached the verdict by any fair interpretation of the evidence" (Nie/ten v. 

Vermeer lvfllmrfacturi11g Co., 193 AD3d 750, 750 [2d Dept. 2021_1, citing Lolik v. Big V 

Supermarketsi Inc .. , 86 NY2d 744 [1995]), Whether aj111y verdict should be set aside 0-S contrary 

to the \Veight qf the evide11ce "doe$ not involve a question .of. law, hut rathei· requires a 

d1scretionar)'balancil1g of many iii.ctors" (Raso v . .Jmndar, 126 AD3d 776, 776 [2d Dept. 2015] 

[citations omitted]). Although the trial court has the disc:retlon to set aside a vetdict; it should 
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afford considerable deference to the jury's determination regarding the credibility of \Vitnesscs, 

as it \..i;,as the jury \vho had the opportunity to see and hear the witnesses (Nielsen, 193 AD3d at 

750; Stancati v. Gunzburg, 159 AD3d 101], I 012 [2d Dept, 2018]). The aniount of damages to 

be awarded for personal injuries is gen:erally a question of fact fot the jury (Aiurphy v. Ford, 173 

ADJd 882; 883 [2d Dept 2019]). 

'"Where the verdict can be reconciled with a reasoriable view of the evidence, the 

successful party is entitled to the presumption that the jury adopted that view'' (Raso, 126 AD3d 

at 777, citii1g Tapia v. Datfco, lnc.,32 AD3d 842, 845 [2d Dept. 2006]), Here, defense counsel, 

through cross-examination aµd in his sumrnation2, argued to the jury that ·pJairi.tiff Eugene 

Nardone was exaggerating and embellishiiig the extent oJ his injuries at the time of tria.L 

Contrary to plaintiffs' contention, defense counsel's argument - \Vhich the jury apparently 

adopted- is supported bya fair interpretation of the evidence. 

Dr. John McLaughlin, the plaintiffs' expeii and treating physician, testified that most 

patients who undergo totator cuff surgery recover most of their prior strength after months of 

physical therapy and exercise (NYSCEF Docket No. 64, p 151). Dr. McLaughlin characterized 

plaintiffEugene Nardone's surgery in Janua.1')' of 2021 as "a successful repair ofthe rotator cuff' 

(id at p 169). Dr. McLaughlin testified thatthe lasttii11e he saw plaintiff Eugeiie Nardo11e after 

the surgery was in September of 2021 •- over two years prior to the trial artd over eight i11onths 

after the surgery (id at pp 160, 172): Dming that last visit._ Dr. McLaughlin rtoied son1e 

2 Dudng his summation, Mr. Kessler argued: 

"I submit to you money is.Mr. Nardone's .motivation. You can assess,. using your life's 
.experience arid .con1moh sense, how he presented h inrne lf. Do you th ink Ji e .cm bellish es? 
. Do you th i1ik he. exaggerates?· You• know why he does. He wants to cash in" (N YSCEF · 
Docket No. 65, p 264). 
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restrictions oi1 range of motion (about 150 degrees instead of 180) but that plaintiff could raise 

his arm over his head (id at pp 156~ 157). 

Plaintiff Eugene Nardone dicl not treat again with Pr. McLaughlin after September of 

2021 nor did plaintiffs present any evidence of fu11her medical treatment for Eugene Nardo1ie's 

.right shoulder/extremity fron1 Sc:pteinbetbf 2021 through the commencement of trial. Thus,.even 

if the jury fully credited the testimony of Dr. McLaughlin, the only evidence suppo1iing plaintiff 

Eugene Nardone's complaints of pain at the time of trial, and claim for future pain and suffering, 

was the testimony of Eugene Nardone himself. And there is evidence in the record from which 

thejury could have agreed with defense counsel that plaintiff Eugene Nardone exaggerated the 

extent of his pain at'ld suffering during his ttial testimony. For example, he testified at trial that in 

the days following the accidei1t, his right m·m '·was justtlbppirtg ... I had no coi1trol tJVcr my am1 

at a.I! ... [t]here was i1b strei1gth at all" (NYSCEF Docket Nb. 64. p 67). Yet certain pictures 

introdttced into evidence by the plaiiitiffs (see Pltf Trial Exhibits Nos. 16 & 20) sho\v plaintiff, 

during this same time where he supposedly had no strength in his arm, using his right arm to 

raise his pantsiundergarments up to demonstrate bruising on his leg. In light of this apparent 

exaggeration by plaintiff regarding the condition of his arm days after the accident, it would not 

have been m1reasonable for the jury to adopt the defendant's argument that plaintifT was 

exaggerating about his present pain and suffering durii1g his ti'.ial testimony. 

Based upon the foregoing; it was not unreasonable; and certainly not "utterly il'rationaL"' 

for· the jttry to co_ncltide that plaii1tiff Euge11e Nardone .had continued to ilTlp1tive aqd that his 

complaints during his trial testimony \\-'.ere .. exaggerated and not credib.Ie. The: jtiry's fail~tre to 

award damages for future pain and suffering and future lost services ''\vas bas,ed u110.n a fair 
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interpretation of the evidence presented at trial, with consideration given to the credibility of the 

witnesses and the drawing of reasonable inferences therefrom ... " ai'id there is no basis in this 

record for the Court to disturb the jury's resolution of credibility issues against the plaintiffs 

(Raso, 126 AD3d at 777; see also Alecca v. B11fliAo Nhfgarct Convei1ti011 Ce,iter Mcmagemenl 

Co1p., 15 8' AD3d 116 l, 1163 [ 4th Dept.2018]). 

For the same i"easons, the Cot.lit finds that the amount awarded by the jury for future pain 

and suffering and future loss of services did not ·'deviate[] materially from ,vhat would be 

reasonable compensation·' and. thus! the :plaintiffs' motion to set aside the damages verdict as 

inadequate pursuant to CPLR §S501[c] is denied (Taylor v. Afartorella; 35 AD3d 722. 724 [2d 

Dept. 2006]; Vasquez v: JucoboltJit=. 284 AD2d 3.26, 327 [2d Dept. 2001 J: Afiitscher v. Mclnlyre, 

277 AD2d435, 436 [2d Dept. 2000]). 

Based upon the foregoing, it is 

ORDERED that plaii1tiffs' motion is denied ii1 its entirety. 

The foregoing constitutes the Decision and Order oflhe Court. 

Dated: June 11, 2024 
Poughkeepsie, NewY Qi'k 

TO: Counsel of Record via NYSCEF 

T. McLoughlin, AJSC 
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